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To Antonio, Caio and Francisco.
With them I can experience

the deep meanings of desired
motherhood and the importance of
respecting women’s right to decide.



PREFACE TO THE
BRAZILIAN EDITION

It is an honor and a joy to start this book by congratulating the
author and PUC-SP, the university where she defended her thesis on
the fundamental right to life and abortion from the constitutional,
gender and criminology perspective.

To the author, feminist, Public Defender and Professor of
Constitutional Law, for electing for her doctoral dissertation a
crucial theme to the fundamental rights and freedoms of women,
but still difficult and controversial in our country.

To PUC-SP, a cornerstone of democracy and human rights in
our country, which is aware that the construction of knowledge
and the ethical formation of each student require dialogue of ideas
and critical debates; it is consistent in not inhibiting, nor violating
free thinking and the free search for paths and solutions to achieve
effective social justice.

Monica, in her acknowledgements, expresses the deep meaning
she personally experiences about the desired motherhood and, at the
same time, about the importance of respecting the right of women to

decide whether or not to be mothers.



And this acknowledgement, in turn, expresses very beautifully the
reasons that underlie not only the choice of its subject of study but
also its professional and activist action for the end of discrimination
and violence against women, as well as for the implementation of the
basic constitutional principles of equality, citizenship and dignity of
the human person of men and women.

The study was structured brilliantly and strategically.

It took care, in the first place, of patriarchal misogyny, which has
historically reserved subordinate social roles for women, using the
concept of gender, which since the mid-twentieth century has been
a powerful instrument to unveil the intricate tricks of patriarchy in
maintaining male power.

Simone de Beauvoir, in her study of the social condition of
women, powerfully revealed that women'’s inferiority is not inherent
but rather politically and culturally constructed. Her statement, One
is not born, but rather becomes, a woman, serves as a foundational
milestone for women’s emancipation and gender theories, as
it deconstructs nature and biology as determinants of “being a
woman”. Interestingly, she did so without explicitly mentioning the
concept of “gender”.

Moénica presents us with the “gender ideology”, strongly
influenced by religious fundamentalisms, as an essential component
of the criminalization of abortion. She states that the authors who
created this expression not only reject the concept of gender as a
valuable analytical instrument of the relations between men and
women, but, in bad faith, seek to disqualify this concept, boasting
that international foundations, left-wing parties and feminist
non-governmental organizations in our country intend to abolish
the family as a social institution, in total violation of the Federal

Constitution of 1988.



It is regrettable how patriarchal and sexist ideology persists
alongside the evolving social dynamics of new forms of work and
production, including modern family structures, where women are
often the primary providers.

She points out that Alda Facio and Lorena Fries enlighten our
perception of law, when they affirm that there is no neutrality in it,
as it is conditioned by the cultural standards and ideologies of the
societies in which it is built and that, therefore, the construction of a
critical feminist theory of law is important.

The author presents feminism as a social, political, and
theoretical movement arising from women’s awareness of their
position as a subordinated, discriminated, and oppressed collective
under patriarchy.

It is the feminist theory of law that allows the understanding of
sexism in law, present in statutes, judicial decisions and legal theory.
It allows the understanding of the criminalization of abortion in its
relationship with the male patriarchal control of women'’s sexuality
and reproduction.

The author studies the issue of abortion from a constitutional
perspective and, in doing so, she initially approaches the issue of secularity
and its relationship with the democratic rule of law, which implies the
recognition of the plurality and diversity existing in our country.

Her thesis argues that in the correlation between the fundamental
right to life and abortion there is a duty to decriminalize abortion in
Brazil and presents four hypotheses: the right to life is not absolute
and must be re-signified in the light of the right to life of women;
the right to life must be understood in the light of constitutional
rights, such as freedom, privacy, autonomy, health and dignity of the
human person; the criminalization of abortion is a manifestation of

a patriarchal and sexist legal system that aims to control women’s
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sexuality and bodies; there is a primary criminalization of abortion
by the 1940 Penal Code, however, since secondary criminalization is
weak, there is no effective protection of the unborn life.

The contribution of this book to Brazilian critical legal thought
is notable, presenting ideas from great jurists such as Dworkin
and Ferrajoli; presenting ideas from anthropology, psychology,
psychoanalysis, philosophy, law, morality and ethics in an
interdisciplinary way.

It is worth mentioning the perspective of Luigi Ferrajoli (2003,
p. 10, emphasis added) - an Italian jurist who plays a significant
role in academic legal debates in our country - on the crucial point
of discussion regarding a woman’s autonomy in deciding on the
termination of an unwanted pregnancy, a principle he explicitly

invokes. The jurist states:

[...] reside na tese moral de que a decisdo sobre a natureza
de “pessoa” do embrido deve ser remetida para a autonomia
moral da mulher, em virtude da natureza justamente moral e
ndo simplesmente bioldgica das condi¢cSes em presenca das

quais ele é “pessoa”.

[...] IT LIES IN THE MORAL THESIS THAT THE DECISION ABOUT
THE EMBRYO’S STATUS AS A “PERSON” SHOULD BE LEFT TO
THE WOMAN’S MORAL AUTONOMY, DUE TO THE INHERENTLY
MORAL, RATHER THAN SIMPLY BIOLOGICAL, NATURE OF THE

CONDITIONS UNDER WHICH IT IS CONSIDERED A “PERSON”.

I will not delve into the contributions of international and
Inter-American law to the debate on the still-controversial issue of

abortion. I simply wish readers a fruitful reading experience.

1



I conclude by expressing my sadness at how, despite our
geographic proximity, we remain so far from the progress made by
Argentine, Uruguayan, and Chilean women on this issue. In Brazil,
by contrast, we are confronted with alarming bills in the National
Congress and even proposals for constitutional amendments aiming
to safeguard the rights of the unborn from conception.

Despite the obscurantist obstacles of the current Brazilian
political moment, we, feminist women, continue to resist, persist,

and fight to move forward!

Silvia Pimentel

PhD professor at the Faculty of Law of the Pontifical Catholic
University of Sdo Paulo (PUC/SP); Leader of the research

group “Law, Gender Discrimination and Equality” at PUC/

SP; Member of the Monitoring Committee of the Convention on
the Elimination of All Forms of Discrimination against Women
of the United Nations (CEDAW/UN Committee), from 2005 to
2016, having been its president in 2011 and 2012; Co-founder of
the Latin American and Caribbean Committee for the Defense of
Women’s Rights (CLADEM); author of several books and articles
on women’s human rights.
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INTRODUCTION

Janaina is illiterate. She was enrolled in school at age 7, but the
teacher said she was “mentally retarded”. From then on, she
never went to school again. She lives with her dad and never
worked. Also, her mental health was never treated until after her
last abortion, in 2002. Her sister said this one was spontaneous
as Janaina had uterine fibroids. She did could not talk during
the interrogation and was interpreted by her sister, she only
responded by gestures, yes or no. She could not tell who she had
had sex with or where. She went to the healthcare center with
the fetus (about 5 months old) in a grocery bag. The healthcare
center contacted Military Police Operations Center (COPOM),
who took Janaina to a Hospital where she underwent curettage.
She is mentally disabled, vanishes from her house, has had 5 or 7
abortions. It seems 4 of them spontaneously and the others with
tea intake. She had a son who was also born mentally disabled
(Down Syndrome) and died at the age of 11. This child would be
Jfrom a brother-in-law with whom she has supposedly had her first
sexual intercourse. It is believed to have been a rape when she was
about 22 years old. After that, she began spending a lot of time on
the streets and engaging in indiscriminate sexual relations with

several men. Forensic report: moderate intellectual disability.'
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The criminalization of abortion® has become a serious public
health problem in Brazil. A technical note presented by the Ministry
of Health on August 3, 2018, at the public hearing regarding the
Claim of noncompliance with a fundamental precept (ADPF) 442,
in which the unconstitutionality of the criminalization of abortion
is discussed, emphasized that maternal mortality is one of the most
sensitive indicators to assess the quality of life and access to quality

health by women in a given territory and in a given period of time:

Em 2000 o Brasil assumiu compromisso internacional com
os Objetivos de Desenvolvimento do Milénio (ODM), o
que implicaria reduzir a morte materna em 75% até 2015,
tendo por base os dados de 1990. Isso permitiria que o pais
chegasse a uma Razao de Mortalidade Materna (RMM) de 35
obitos/100.000 nascidos vivos em 2015. Embora o numero de
mortes maternas no Brasil tenha apresentado uma reducdo
de 57%, entre 1990 e 2015, esta foi menor que a prevista nos
ODM, e o Brasil chegou ao final de 2015 com uma RMM de
62,0 0bitos/100.000 nascidos vivos.

O aborto € a 42 causa de morte materna por causas obstétricas
diretas no pais. Vale destacar o grande desafio que é reduzir
a mortalidade materna por abortamento em paises onde o
aborto se realiza na clandestinidade e ilegalidade. A ilegalidade
aumenta a chance de complicac¢do, pois leva as mulheres a ndo
declarem ter interrompido a gestacdo quando sdo atendidas
na emergéncia dos hospitais, dificultando o diagnostico e
intervencdo médica oportuna, agravando o risco de morte.

(Brazil, Ministério da Saude, 2018, p. 5-7)

IN 2000, BRAZIL MADE AN INTERNATIONAL COMMITMENT

TO THE MILLENNIUM DEVELOPMENT GOALS (MDGS), WHICH
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CONSISTED IN REDUCING MATERNAL DEATH BY 75% BY 2015,
BASED ON 1990 DATA. THIS WOULD ALLOW THE COUNTRY
TO REACH A MATERNAL MORTALITY RATIO (MMR) OF 35
DEATHS/100,000 LIVE BIRTHS IN 2015. ALTHOUGH THE NUMBER
OF MATERNAL DEATHS IN BRAZIL DECREASED BY 57% BETWEEN
1990 AND 2015, THIS WAS LOWER THAN PREDICTED IN THE
MDGS, AND BRAZIL REACHED THE END OF 2015 WITH A MMR OF
62.0 DEATHS /100,000 LIVE BIRTHS.

ABORTION IS THE 4TH LEADING CAUSE OF MATERNAL DEATH
FROM DIRECT OBSTETRIC CAUSES IN THE COUNTRY. IT IS WORTH
EMPHASIZING THAT REDUCING MATERNAL MORTALITY FROM
ABORTION IS PARTICULARLY CHALLENGING IN COUNTRIES
WHERE THE PROCEDURE IS CARRIED OUT CLANDESTINELY
AND ILLEGALLY. SUCH ILLEGALITY INCREASES THE CHANCE OF
COMPLICATIONS, AS IT DISCOURAGES WOMEN FROM DECLARING
THAT THEY HAVE INTERRUPTED THEIR PREGNANCY WHEN
SEEKING EMERGENCY HOSPITAL CARE, MAKING DIAGNOSIS
AND TIMELY MEDICAL INTERVENTION MORE DIFFICULT AND

AGGRAVATING THE RISK OF DEATH.

Criminalizing abortion has also proven ineffective in preventing
its occurrence. Many women resort to clandestine abortions
performed under unsafe conditions, without medical or hospital
supervision. When they do seek medical care, they are sometimes
reported and even arrested. Data on the magnitude of abortion, the
profiles of women who undergo abortions, the methods they use,
and the conditions under which these abortions occur are scarce.
This lack of information is partly due to the challenges of researching
a topic associated with penal repression — not only through formal

social control but also informal social control.
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It seems that no one is immune to the topic; everyone has something
tosayaboutit. Womenwho become pregnantand donotwish to continue
the pregnancy face intense social scrutiny — for their sexuality, for their
decision not to embrace motherhood, for prioritizing other life projects
at that moment, for social or economic reasons, for being satisfied with
the number of children they already have, for the absence of a father,
or due to the lack of public and social support for those with children,
among countless other possible reasons.

Abortion is a highly controversial topic in society, sparking
passions, hatred, and polarization across all domains: religious,
moral, social, philosophical, legal, and medical.?

Marcia Tiburi (2014, p. 163) describes abortion as the perfect
metaphor for moralism — an “evil” metaphor constructed through
a disrespectful view of women —, which underpins the patriarchal
discourse. According to her, abortion discussion in Brazil is merely
a spectral manifestation of the masculinist ideology against women.
Beneath the veil of moralism, abortion continues to occur daily.

In a scenario lacking reliable data, the National Abortion Survey,
by Débora Diniz and Marcelo Medeiros (2010, p. 959) stands out.
This survey used random household sampling, covering women
aged between 18 and 39 years old, throughout urban areas in
Brazil, and combined two survey techniques: the self-administered
questionnaire and face-to-face interviews conducted by female
interviewers#. The first one, also known as the ballot box technique,
consists of a confidential questionnaire, filled out by the interviewees
and deposited in a ballot box, and is one of the best approaches for
this type for estimating abortion rates.

This was the first study in Brazil to use this technique. Even so,
it did not cover adolescent abortions, illiterate women, or the ones

living in rural areas, suggesting that the actual number of abortions
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in Brazil is higher than the survey reported. Also, the study focused
on women who had abortions, not to the number of abortions, since
one woman could have had multiple procedures.

The results indicate that by the end of their reproductive years,
more than one in five women will have had an abortion. These
typically occur during the prime reproductive years, between the ages
of 18 and 29. No significant differences in abortion rates were found
based on religious beliefs, although abortion was more prevalent
among women with lower levels of education. Medications were used
to induce the most recent abortion in about half of the cases, and post-
abortion hospitalization was reported in approximately half of them.
The majority of women who had abortions identified as Catholic,
followed by Protestants and Evangelicals.

The researchers emphasize that the main studies on the magnitude
of abortion in Brazil employ three methodological approaches: hospital
admission records for medical procedures related to abortion, such as
curettage, with the most recent calculations based on records from the
Unified Health System (SUS), to which correction factors are applied
to estimate the national number of abortions. The second approach
consists of bedside surveys with women hospitalized for abortion-related
complications, where their abortion stories are retrieved by healthcare
professionals responsible for their medical care. The third approach
involves data collection techniques conducted outside the hospital setting.s

The Ministry of Health’s publication, 20 Anos de Pesquisa sobre
Aborto no Brasil [20 Years of Research on Abortion in Brazil| provides

an important overview of the subject of abortion:

Quem sdo elas
Predominantemente, mulheres entre 20 e 29 anos, em unido

estdvel, com até oito anos de estudo, trabalhadoras, catdlicas,
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com pelo menos um filho e usudrias de métodos contraceptivos,
as quais abortam com misoprostol.

Magnitude

Um estudo recente sobre a magnitude do aborto no Brasil
estimou que 1.054.242 abortos foram induzidos em 2005.
A fonte de dados para esse calculo foram as internagdes
por abortamento registradas no Servico de Informacgdes
Hospitalares do Sistema Unico de Satde. Ao numero total
de internag¢des foi aplicado um multiplicador baseado na
hipotese de que 20% das mulheres que induzem aborto foram

hospitalizadas. (Brazil, 2009, p. 26, emphasis added).

WHO ARE THEY? PREDOMINANTLY, THE PROFILE INCLUDES WOMEN AGED 20
TO 29, IN STABLE UNIONS, WITH UP TO EIGHT YEARS OF SCHOOLING, EMPLOYED,
CATHOLIC, WITH AT LEAST ONE CHILD, AND USERS OF CONTRACEPTIVE METHODS,
WHO UNDERGO ABORTIONS USING MISOPROSTOL. MAGNITUDE - A RECENT
STUDY ON THE MAGNITUDE OF ABORTION IN BRAZIL ESTIMATED
THAT 1,054,242 INDUCED ABORTIONS OCCURRED IN 2005. THE
DATA SOURCE FOR THIS CALCULATION WAS HOSPITALIZATIONS
DUE TO ABORTION RECORDED IN THE HOSPITAL INFORMATION
SYSTEM OF THE UNIFIED HEALTH SYSTEM. A MULTIPLIER WAS
APPLIED TO THE TOTAL NUMBER OF HOSPITALIZATIONS, BASED ON
THE ASSUMPTION THAT 20% OF WOMEN WHO INDUCE ABORTION

ARE HOSPITALIZED (BRAZIL, 2009, P. 26, EMPHASIS ADDED).

The systematization of data by the Ministry of Health reveals a
significant number of women hospitalized due to complications
arising from induced abortion. This underscores the fundamental
importance of safeguarding medical confidentiality in such cases.

Several constitutional rights are involved in this issue, starting with

respect for the secular nature of the State, as well as the rights to life,
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privacy, liberty, autonomy, health, and reproductive health. Often, the
protection of the right to fetal life® placed in opposition to other rights
attributed to women. On the other hand, to address the issue in depth,
it is necessary to examine sexism in the legal system itself, as well as
gender stereotypes produced and reproduced by those who operate it
and generate unjustified gender discrimination. It is also important to
investigate whether criminal law is effective in protecting unborn life.

This work argues that, in the correlation between the fundamental
right to life and abortion, there is an obligation to decriminalize
abortion in Brazil, based on constitutional, gender, and criminological

perspectives. The working hypotheses raised were:

a. The right to life of the fetus is not absolute and must be (re)
interpreted in light of women’s right to life;

b. The right to life must be understood in conjunction with
other constitutional rights of women, such as liberty, privacy,
autonomy, health, human dignity, and the principle of a
secular state;

c. The criminalization of abortion is due to a legal system that
remains sexist and patriarchal, using the crime of abortion as
a means to control women'’s sexuality and bodies;

d. Although abortion is considered a crime under the Penal
Code (primary criminalization), secondary criminalization is
weak and ineffective within the Legal System, meaning that

criminalizing abortion fails to effectively protect unborn life.

In order to investigate the hypotheses raised, the following

questions guided the development of this book.
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= Constitutional: Does the protection of the constitutional right
to life prevent the decriminalization of abortion in Brazil?

= Gender: Is the criminalization of abortion in Brazil a way of
controlling women’s bodies and sexuality?

= Criminology: Is secondary criminalization, carried out by
the agents responsible for enforcing the law, effective in
the case of abortion? Moreover, is criminal law effective in

preventing abortions and protecting unborn life?

For the completion of this work, a literature review on the topic
was conducted, as well as an analysis of court decisions and empirical
research carried out at the First Jury Court of Sdo Paulo, examining
cases of abortion performed by the pregnant woman from 1990 to 2012.

In order to answer the questions raised and verify the working
hypotheses, the book is divided into three parts. “Part 1” addresses
genderrelationsand Law; “Part2” focusesonabortionand the Federal
Constitution of 1988; and “Part 3” examines the unconstitutionality
of abortion in Brazil.

The aim is to demonstrate that there is an obligation to
decriminalize abortion in Brazil, based on an analysis of the
fundamental constitutional rights of women, in balance with the
right to life, international human rights standards, as well as gender
and criminological perspectives, all of which weaken the argument
for the necessity of criminalizing abortion to protect unborn life.

Criminalization, in addition to failing to prevent abortions —
which continue to occur, often in the most dangerous forms — leads
women to death or permanent sequelae due to unsafe abortion
practices’. This situation is particularly severe in countries with
stricter legislation. It is observed that, in most cases, the strictest

laws are found in poorer countries, the so-called peripheral nations
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located inthe “Global South,” where sexual education, contraception,
and family planning policies are often precarious.

Since 1998, the American organization Center for Reproductive
Rights has produced aworld map of abortion laws to compare the legal
status of induced abortion across different countries and advocate
for expanded access to safe and legal abortion for all women. The
organization argues that the legalization of abortion is a significant
indicator of women’s ability to exercise their reproductive rights. The
map on the next page clearly demonstrates that, generally, countries
in the Global North have more liberal abortion laws. In contrast,
countries in the Global South tend to adopt stricter legislation.

Brazil, therefore, aligns with this unfortunate reality. The analysis
presented here seeks to provoke reflections on the urgent need to
revise the current criminalization of abortion. Such revision should
aim to uphold a constitutional interpretation that respects women’s

human rights while ensuring protection for intrauterine life.
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Point to the following QR Code and you will
access the “Interactive Map of Abortion Laws
in the World,” produced by the Center for
Reproductive Rights, New York, USA.
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11 GENDERED SOCIAL RELATIONS AND THE

1.1.1

CRIMINALIZATION OF ABORTION

From the oppression of women to gender oppression

Juliana was taken to the hospital with abdominal pain after
having expelled the fetus, which she had left in a bag near the
door of her house. The doctor observed a piece of umbilical cord
and requested the fetus be retrieved. Her sister and brother-in-
law took care of it. The fetus was in the yard, where it had been
left, and the police were called. There had been suspicions about
her pregnancy, but Juliana consistently denied it, even at the
hospital. She often complained of stomach pain, so she consulted
a doctor, and followed a prescribed medication, which her mother
bought. The identity of the father was unknown. In her statement,
Juliana explained that she had become pregnant by someone who,
upon learning of the pregnancy, abandoned her, leaving her with
four children to care for. Desperate, she rejected the pregnancy
and began taking several medications, which ultimately led to a
premature birth at home without assistance.

The hospital refused to provide her medical records due to patient
confidentiality. In response, the chief of police issued an official
letter, warning that withholding the records constituted contempt
of court. The chief of police argued that the case allowed breach
of confidentiality because it involved a matter of urgent public
interest — the protection of human life, the most valuable thing

there is — and it was imperative to address crimes against it.
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A writ of mandamus was filed into the by Santa Casa de Praia
Grande hospital, challenging a court order that compelled them

to release patient data or records to the court.

The demand for equality between women and men dates back
centuries, long before the emergence of the term “gender equality” and
“feminism” as a social emancipatory movement, both of which originated
in the 20th century. Oppression against women was experienced,
recognized and fueled certain struggles as far back as the 17th century.

Clarke (2013, p. XIII) compiled and translated three texts from
17th-century authors—Marie le Jars de Gournay (1622), Anna Maria
van Schurman (1641), and Francgois Poulain de la Barre (1673)—that
advocated for the equality of women and men, as well as women’s
right to equal access to educational opportunities. The editor of
the collection labeled the works as “feminist” in the title and
explained that the translated texts are considered feminist because
they rejected the misogynistic traditions that devalued women
compared to men. Furthermore, the authors provided arguments to
challenge the inferior status of women that prevailed in both civil
and ecclesiastical societies of the 17th century.

In a word, these authors were feminists because they rejected
what is now called “gender” as a valid criterion for discrimination
among human beings. Marie de Gournay was the first of them to
argue for the equality of men and women, in 1622. in The Equality
of Men and Women (Clarke, 2013, p. 13). Anna Schurman explicitly
associated her work with Gournay’s (Clarke, 2013, p. 23). Both
accepted the authority of the Bible but rejected interpretations of
its texts that discriminated against women. Poulain de la Barre, on
the other hand, completely dismissed the scriptures as relevant for

deciding whether men and women were equal.

29



According to Clarke (2013, p. 52), one of the greatest achievements
of the 17th-century feminists was adding “sexual identity” to the list
of irrelevant criteria for justifying unequal treatment of classes of
people. They challenged those who defended unequal treatment of
women. Gournay and Poulain recognized that there was no reason to
exclude women from education except to preserve men’s privileges
and powers.

Clearly, such thoughts could not be plausible or acceptable to
women, much like the financial gains of slave owners could not
persuade enslaved people to willingly accept their condition. Since
such reasons could not be articulated without provoking refutation,
proponents of inequality often appealed to customs or traditional
interpretations of the Bible. This arbitrary arrangement, however,
was justified by invoking God’s supposed unquestionable decision.

In other words, the oppression women face for being women is
noted by diverse authors across various fields of knowledge.

In the 18th century, notable contributions include Mary
Wollstonecraft’s A Vindication of the Rights of Woman, in 1792, and
The Declaration of the Rights of Woman and the Female Citizen by
Olympe de Gouges in 1791, created as a counterpoint to the French
Revolution’s Declaration of the Rights of Man and of the Citizen from
1789. These English and French authors challenged the dominant
narrative of their times. Olympe was imprisoned and guillotined for
advocating for women’s equality.

Maria Lygia Quartim de Moraes (2016) notes that Wollstonecraft’s
A Vindication of the Rights of Woman, with its vehement defense
of gender equality, can be considered the founding document of
feminism. This work is believed to have been published in response
to the French Constitution of 1791, which excluded women from the

category of citizens. According to the preface writer:
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O livro denuncia os prejuizos trazidos pelo enclausuramento
feminino na exclusiva vida domeéstica e pela proibi¢do do acesso
das mulheres a direitos basicos, em especial a educagdo formal,
situacgdo que fazia delas seres humanos dependentes dos homens,

submetidas a pais, maridos ou irmaos. (Moraes, 2016, p. 7).

THEBOOKDENOUNCESTHE HARM CAUSED BY THE CONFINEMENT
OF WOMEN TO AN EXCLUSIVELY DOMESTIC LIFE AND THE
PROHIBITION OF THEIR ACCESS TO BASIC RIGHTS, PARTICULARLY
FORMAL EDUCATION. THIS SITUATION RENDERED WOMEN
DEPENDENT ON MEN, THEY WERE SUBJECTED TO FATHERS,

HUSBANDS, OR BROTHERS.

Around 150 years later, in 1949, Simone de Beauvoir published The
Second Sex, a book that influenced feminists worldwide and became
a symbol of women'’s struggle for emancipation, self-determination,
and freedom. The second volume (Lived Experience) begins with the
excerpt below, which has become an emblematic synthesis of the

author’s ideas presented therein:

Ninguém nasce mulher; torna-se mulher. Nenhum destino
biologico, psiquico, econdémico define a forma que a fémea
humana assume no seio da sociedade; é o conjunto da
civilizacdo que elabora esse produto intermediario entre o
macho e o castrado, que qualificam de feminino. Somente a
mediacio de outrem pode constituir um individuo como um

Outro. (Beauvoir, 2016, p. 11).

ONE IS NOT BORN, BUT RATHER BECOMES A WOMAN. NO
BIOLOGICAL, PSYCHOLOGICAL, OR ECONOMIC FATE DETERMINES

THE SHAPE THAT THE HUMAN FEMALE TAKES WITHIN SOCIETY, IT
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IS CIVILIZATION AS A WHOLE THAT PRODUCES THIS INTERMEDIARY
PRODUCT BETWEEN THE MALE AND THE CASTRATED, WHICH THEY
CALL FEMININE. IT IS ONLY THROUGH THE MEDIATION OF OTHERS

THAT AN INDIVIDUAL CAN BE CONSTITUTED AS AN OTHER.

This becoming a woman as a product of culture precedes all
gender studies® that would emerge starting in the 1970s, whether
in medicine or in the social sciences. Beauvoir takes a strong stand

against biologizing theories:

Penso que a mulher liberada seria tao criadora quanto o homem.
Mas que ndo trard valores novos. Acreditar o contrario € crer que
existe uma natureza feminina, coisa que sempre neguei. E preciso
varrer todos esses conceitos completamente. Que a libertacdo da
mulher traz novos tipos de relagdes entre os seres, que os homens,
como as mulheres, tenham mudado, ndo hd duvida. E preciso que
as mulheres sejam exatamente como os homens, seres humanos
integrais. As diferencas que existem entre eles ndo sdo mais
importantes que as diferencas individuais que possam existir

entre as mulheres ou entre os homens. (Schwarzer, 1986, p. 44).

I BELIEVE THAT A LIBERATED WOMAN WOULD BE AS CREATIVE
AS A MAN. BUT SHE WILL NOT BRING NEW VALUES. TO BELIEVE
OTHERWISE IS TO ASSUME THE EXISTENCE OF A FEMININE
NATURE, WHICH I HAVE ALWAYS DENIED. IT IS NECESSARY TO
COMPLETELY SWEEP AWAY ALL THESE CONCEPTS. THAT THE
LIBERATION OF WOMEN BRINGS NEW TYPES OF RELATIONSHIPS
BETWEEN BEINGS, THAT MEN, LIKE WOMEN, HAVE CHANGED,
THERE IS NO DOUBT. WOMEN MUST BE EXACTLY LIKE MEN,
WHOLE HUMAN BEINGS. THE DIFFERENCES BETWEEN THEM ARE
NO MORE SIGNIFICANT THAN THE INDIVIDUAL DIFFERENCES

THAT MAY EXIST AMONG WOMEN OR AMONG MEN.
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Beauvoir challenges, within the feminist movement, assumptions
that value a supposedly superior feminine nature, which she regards

as a mystification of femininity:

Dizer que a mulher tem ligacdes especiais com a terra, com
o ritmo lunar, com as mareés, etc. Que tem mais alma, que €é
naturalmente menos destruidora, etc. Ndo, se houver alguma
verdade nisso tudo, ndo € em func¢io de nossa natureza e sim
de nossas condic¢des de vida.

As garotinhas “tdo femininas” sdo fabricadas assim e ndo nascidas
assim. Numerosos estudos o provam. A priori, uma mulher ndo
tem valor especial porque € mulher. Seria o biologismo mais
retrogado, em contradi¢do com tudo o que penso.

[..]

Mas ndo € preciso fazer disso um valor e acreditar que o corpo
feminino d4 uma nova visio de mundo. Seria ridiculo e absurdo,
seria como fazer um contrapénis. Mas mulheres que partilham
dessa crencga recaem no irracional, no misticismo, no cdsmico.
Fazem ojogo dos homens que, assim, poderdo oprimi-las melhor,

afastando-as melhor do saber e do poder. (Schwarzer, 1986, p. 77)

SAYING THAT WOMEN HAVE SPECIAL CONNECTIONS WITH THE
EARTH, THE LUNAR RHYTHM, OR THE TIDES; THAT THEY POSSESS
MORE SOUL OR ARE NATURALLY LESS DESTRUCTIVE—THESE
NOTIONS, EVEN IF CONTAINING SOME KERNEL OF TRUTH, ARISE
NOT FROM OUR NATURE BUT FROM THE CONDITIONS OF OUR
LIVES. LITTLE GIRLS ARE MADE ‘SO FEMININE,’ NOT BORN THAT
WAY, AS NUMEROUS STUDIES DEMONSTRATE.

A WOMAN DOES NOT HOLD ANY SPECIAL VALUE SIMPLY BECAUSE
SHEISAWOMAN. TOBELIEVE OTHERWISE ISTHE MOST RETROGRADE

BIOLOGISM, CONTRADICTING EVERYTHING [ STAND FOR.

[.]
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ITISUNNECESSARY TO ELEVATE THIS INTO A VALUE OR TO THINK
THE FEMALE BODY OFFERS A NEW VISION OF THE WORLD. THAT
WOULD BE RIDICULOUS AND ABSURD, AKIN TO CREATING A
COUNTER-PHALLUS. WOMEN WHO SHARE SUCH BELIEFS FALL
INTO IRRATIONALITY, MYSTICISM, AND COSMIC THINKING,
WHICH ONLY SERVES THE INTERESTS OF MEN, ALLOWING THEM
TO OPPRESS WOMEN MORE EFFECTIVELY BY DISTANCING THEM

FROM KNOWLEDGE AND POWER.

The concept of gender, and of gender relations, is much more
recent, dating back to the mid-2oth century. It emerged as an
analytical category that enabled the rejection of the paradigm
of biological determinism—that is, the idea that biology is the
determinant for the construction of categories of people defined by
their biological sex as women or men. Silvia Pimentel (2017), when
addressing the topic of gender and Law, connected the concept of sex
and gender to what she referred to as the three waves of feminism.
Regarding the first period, in which these concepts were identified

as one and the same, she highlights that:

Trata-se de abordagem essencialista do masculino e do
feminino, em que seus pressupostos sustentam as abordagens
mais tradicionais e conservadoras da sexologia, da genética,
da biologia, da medicina psiquiatrica, da psicologia clinica e
da educacdo e, inclusive, do direito.

[.]

Ateoria essencialista sobre género - e respectivo determinismo
biologico - é criticada pelos construcionistas sociais, que
ressaltam os aspectos relacionais como dimensdo fulcral de

género. (Pimentel, 2017, p. 5-7)
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IT IS AN ESSENTIALIST APPROACH TO THE MASCULINE AND
THE FEMININE, WHOSE ASSUMPTIONS SUPPORT THE MORE
TRADITIONAL AND CONSERVATIVE PERSPECTIVES OF SEXOLOGY,
GENETICS, BIOLOGY, PSYCHIATRIC MEDICINE, CLINICAL
PSYCHOLOGY, EDUCATION, AND EVEN LAW.

[..]
THE ESSENTIALIST THEORY OF GENDER — AND ITS
CORRESPONDING BIOLOGICAL DETERMINISM — IS CRITICIZED
BY SOCIAL CONSTRUCTIONISTS, WHO EMPHASIZE RELATIONAL
ASPECTS AS THE CENTRAL DIMENSION OF GENDER.

Thus, as Citeli (2001, p. 132) points out, it is important to
denaturalize power hierarchies based on sex differences. This has
been one of the central axes of gender studies. Establishing the
distinction between components — natural /biological, in relation to
sex, and social /cultural, in relation to gender — has been and remains
a strategy employed by gender studies to highlight and challenge
essentialisms of all kinds, which for centuries have supported
biologizing arguments used to disqualify women physically,
intellectually, and morally.

The emergence of the category “gender” was, and continues to
be, fundamental in questioning the potentialities of the body when
biological determinism and an absolute respect for nature enforced
mandatory motherhood on all women.

It is important to address the issue of abortion from the perspective
of discrimination in social gender relations—gender discrimination
rather than sex discrimination—because the identity of “woman”
extends far beyond the possession of female genitalia and reproductive
organs. It is not enough to have biologically female genitalia to be

considered a “woman” from a social and political standpoint; it also
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requires the adoption of certain behaviors, ways of speaking, dressing,
expressing or withholding emotions, laughing, and choosing life
projects typically associated with “being a woman.”

An individual who seeks to be socially recognized as a woman is
also required to exhibit “social genitals” of a woman. Otherwise,
they are perceived as something else — a being in the making, an
“abnormal,” a “deviant,” someone unacknowledged within a binary
and heteronormative system. In this context, the so-called “sex
discrimination” is reductive, simplistic, and inadequate in explaining
a far more complex reality — one that is constructed and continuously
reshaped through and within social relations between biological sexes.

Therefore, it must be understood that the distinction between
sex and gender is an important initial step, both theoretically and
politically, in challenging socially constructed identities and the
prevailing naturalization of certain constructs of “being a woman,”
rooted in the obligation of reproduction and the control of sexuality.

The distinction between sex and gender emerged in the mid-
2oth century within medicine and the social sciences. Robert
Stoller (1968, p. 9), a psychiatrist and psychoanalyst, was one of the
pioneers in medical literature to establish this differentiation in Sex
and Gender. He stated that he preferred to restrict the term “sex”
to a biological connotation, asserting that, with few exceptions,
there are two sexes: male and female. To determine sex, physical
conditions such as chromosomes, external and internal genitalia,
gonads, hormones, and secondary sexual characteristics should be
examined. The biological sexual division determines who is a man
and who is a woman. Gender, on the other hand, would be a term
with psychological or cultural connotations. While the terms used
to designate sex are man or woman, those used to designate gender

are masculine and feminine, which are independent of biological sex.
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There are certain authors in the social sciences who are essential
to understand this distinction and who pioneered what are now
called “gender studies” or “studies from a gender perspective.”
Among them are Gayle Rubin and Joan Scott.

Rubin (1993), in her text O trdfico de mulheres: notas sobre a
economia politica do sexo% which has become a cornerstone in the
study of gender relations, seeks to explain the oppression of women
through the theories of Lévi-Strauss, Sigmund Freud, and Marx.
This dimension of social life, in which women’s oppression takes

place, is defined by the author as the sex/gender system:

Adoto como defini¢do preliminar de um “sistema sexo/género:
um conjunto de arranjos através dos quais uma sociedade
transforma a sexualidade biologica em produtos da atividade
humana, e na qual estas necessidades sexuais transformadas
sdo satisfeitas.

Toda sociedade conta ainda com um sistema de sexo/
género: um conjunto de arranjos através dos quais a matéria-
prima bioldgica do sexo e da procriagdo humanas é moldada
pela intervencdo humana e social e satisfeita de forma
convencional, pouco importando o quanto bizarras algumas
dessas conven¢des podem parecer.

No nivel mais geral, a organizagdo social do sexo repousa
sobre o0 género, a heterossexualidade obrigatdria e a coergdo
da sexualidade feminina. Género é uma divisdo dos sexos
socialmente imposta. E um produto das relacdes sociais da

sexualidade. (Rubin, 1993, p. 2-10)

I ADOPT AS A PRELIMINARY DEFINITION OF A “SEX/GENDER
SYSTEM”: A SET OF ARRANGEMENTS THROUGH WHICH A SOCIETY

TRANSFORMS BIOLOGICAL SEXUALITY INTO PRODUCTS OF
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HUMAN ACTIVITY, AND IN WHICH THESE TRANSFORMED SEXUAL
NEEDS ARE SATISFIED.

EVERY SOCIETY ALSO HAS A SEX/GENDER SYSTEM: A SET OF
ARRANGEMENTS THROUGH WHICH THE BIOLOGICAL RAW
MATERIAL OF HUMAN SEX AND REPRODUCTION IS SHAPED BY
HUMAN AND SOCIAL INTERVENTION AND CONVENTIONALLY
SATISFIED, REGARDLESS OF HOW BIZARRE SOME OF THESE
CONVENTIONS MAY SEEM.

AT THE MOST GENERAL LEVEL, THE SOCIAL ORGANIZATION OF
SEX RESTS UPON GENDER, COMPULSORY HETEROSEXUALITY,
AND THE COERCION OF FEMALE SEXUALITY. GENDER IS A
SOCIALLY IMPOSED DIVISION OF THE SEXES. IT IS A PRODUCT OF

THE SOCIAL RELATIONS OF SEXUALITY.

Based on this initial concept, Rubin (1993, p. 13) uses Lévi-
Strauss’s kinship theories: “o tabu do incesto, a heterossexualidade
obrigatoria e uma divisdo assimétrica dos sexos. A assimetria de
género — a diferenca entre quem faz a troca e o objeto da troca —
acarreta coer¢io sobre a sexualidade feminina”° and relates them to

Freudian theories:

A precisio com que Freud e Lévi-Strauss se combinam é
tocante. Os sistemas de parentesco requerem uma divisdo
dos sexos. A fase edipiana divide os sexos. Os sistemas
de parentesco incluem conjunto de regras governando a
sexualidade. A crise edipiana € a assimilacdo destas regras
e tabus. A heterossexualidade obrigatoria é o produto do
parentesco. A fase edipiana constitui o desejo heterossexual. O
parentesco baseia-se numa diferenca radical entre os direitos
dos homens e das mulheres. O complexo edipiano confere
direitos masculinos ao menino, e obriga a menina a contentar-

se com seus direitos diminuidos.
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[...]

Diversos elementos da crise edipiana teriam que ser alterados
de maneira que a fase ndo tenha efeitos tdo desastrosos sobre o
ego da jovem mulher. A fase edipiana institui uma contradicdo
na menina, ao colocar exigéncias irreconciliaveis sobre ela. Por
um lado, o amor da menina por sua mie esta induzido pelo
trabalho da m3e ao cuidar da crianga. A menina € ent3o obrigada
a abandonar este amor por causa do papel sexual feminino:
pertencer a um homem. Se a divisdo sexual do trabalho fosse
tal que adultos de ambos os sexos tomassem conta das criancas
igualmente, o objeto primdrio de escolha seria bissexual. Se a
heterossexualidade nio fosse obrigatoria, este amor precoce
nio deveria ser reprimido, e o pénis nio seria supervalorizado.
Se o sistema de propriedade sexual fosse reorganizado de tal
maneira que os homens nao tivessem direitos de supremacia
sobre as mulheres (se ndo tivesse nenhuma troca das mulheres)
e se ndo existisse o género, o drama edipiano por inteiro seria
uma reliquia. Em suma o feminismo deve apelar para uma

revolucdo no parentesco. (Rubin, 1993, p. 20)

THE PRECISION WITH WHICH FREUD’S AND LEVI-STRAUSS’ IDEAS
ALIGN IS IMPRESSIVE. KINSHIP SYSTEMS REQUIRE A DIVISION OF
THE SEXES. THE OEDIPAL PHASE DIVIDES THE SEXES. KINSHIP
SYSTEMS INCLUDE A SET OF RULES GOVERNING SEXUALITY. THE
OEDIPAL CRISIS IS THE ASSIMILATION OF THESE RULES AND
TABOOS. COMPULSORY HETEROSEXUALITY IS THE PRODUCT OF
KINSHIP. THE OEDIPAL PHASE CONSTITUTES HETEROSEXUAL
DESIRE. KINSHIP IS BASED ON A RADICAL DIFFERENCE BETWEEN
THE RIGHTS OF MEN AND WOMEN. THE OEDIPUS COMPLEX
GRANTS MASCULINE RIGHTS TO THE BOY, AND FORCES THE GIRL

TO SETTLE FOR HER DIMINISHED RIGHTS.

[..]
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SEVERAL ELEMENTS OF THE OEDIPAL CRISIS WOULD NEED TO BE
ALTERED SO THAT THE PHASE DOES NOT HAVE SUCH DISASTROUS
EFFECTS ON THE YOUNG WOMAN’S EGO. THE OEDIPAL PHASE
INSTITUTES A CONTRADICTION IN THE GIRL, AS IT PLACES
IRRECONCILABLE DEMANDS UPON HER. ON THE ONE HAND, THE
GIRL’SLOVE FOR HER MOTHER IS INDUCED BY THE MOTHER'S WORK
IN CARING FOR THE CHILD. THE GIRL IS THEN FORCED TO ABANDON
THIS LOVE BECAUSE OF THE FEMALE SEXUAL ROLE: BELONGING TO A
MAN. IF THE SEXUAL DIVISION OF LABOR WERE SUCH THAT ADULTS
OF BOTH SEXES EQUALLY TOOK CARE OF CHILDREN, THE PRIMARY
OBJECT OF CHOICE WOULD BE BISEXUAL. IF HETEROSEXUALITY
WERE NOT COMPULSORY, THIS EARLY LOVE WOULD NOT NEED
TO BE REPRESSED, AND THE PENIS WOULD NOT BE OVERVALUED.
IF THE SEXUAL PROPERTY SYSTEM WERE REORGANIZED IN SUCH
A WAY THAT MEN DID NOT HAVE SUPREMACY OVER WOMEN (IF
THERE WERE NO EXCHANGE OF WOMEN), AND IF GENDER DID NOT
EXIST, THE ENTIRE OEDIPAL DRAMA WOULD BE A RELIC. IN SHORT,

FEMINISM MUST CALL FOR A REVOLUTION IN KINSHIP.

The author (Rubin, 1993, p. 21) argues that Lévi-Strauss, in As
Estruturas Elementares do Parentesco (Les structures élémentaires de
la parenté), places kinship as an imposition of cultural organization
upon the facts of biological procreation. It is a description of society
that does not regard the human subject as abstract, without gender.
The human subject, in his work, is always male or female. When
the essence of the kinship system becomes the exchange of women
between men, a theory of sexual oppression is implicitly constructed.

The “exchange of women” is a seductive and powerful concept.
It is attractive as it places the oppression of women within social
systems, rather than biology. It is certainly not difficult to find

ethnographic and historical examples of the trafficking of women.
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Women are given in marriage, won in battles, exchanged for favors,
sent as tribute, traded, bought, and sold. Far from being confined
to the “primitive” world, these practices seem only to become more
affirmed and commercialized in “civilized” societies.

If men have been sexual subjects — exchangers — and women
semi-sexual objects — presents — for most of human history, then
many customs, clichés, and personality traits seem to make a lot of
sense (among others, the curious custom of the father giving away
the bride). The “exchange of women” is a shorthand for expressing
that the social relations of a kinship system specify that men have
certain rights over their female relatives and that women do not have
the same rights over themselves or their male relatives. In this sense,
the “exchange of women” is a profound perception of a system in
which women do not have full rights over themselves.

The “exchange of women” is also a problematic concept. Since
Lévi-Strauss argues that the incest taboo and the consequences of
its application constitute the origin of culture, it can be inferred that
the historical global defeat of women occurred with its origin. If his
analysis is adopted in its pure form, the feminist movement must
include a task even more burdensome than the struggle with men;
it must seek to rid itself of culture and replace it with entirely new
phenomena on the face of the earth (Rubin, 1993, p. 10).

Regarding Marxism, Rubin (1993, p. 3-4) assumes that, in its
classical form, it has failed to fully express or conceptualize sexual
oppression since, as a social theory, it is not very concerned with
sex. The author continues, stating that attempts have been made
to understand this oppression within this analysis, arguing that
women serve as a reserve labor force for capitalism, that women’s
lower wages provide extra surplus value for a capitalist employer,

that women serve the goals of capitalist consumerism in their role
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as household consumption managers, and so on. However, there
are studies that propose something more ambitious, which is to
locate the oppression of women at the heart of capitalist dynamics
by pointing out the relationship between domestic labor and the
reproduction of the labor force.

Everything that needs to be done in terms of maintaining the
health, life, and strength of a worker, so that the working class can
be reproduced as such, for the continuous extraction of surplus value
and the perpetuation of capitalism—i.e., preparing food, washing
clothes, making beds, etc.—activities typically performed by women,
who do domestic work, is linked to the global nexus of surplus value
through the reproduction of the labor force. However, explaining
the usefulness of women for capitalism is one thing; asserting that
this utility explains the genesis of women’s oppression is something
quite different. Here, the analysis of capitalism fails to clarify many
things about women and their oppression.

Scott (1989, p. 1053) states that feminists have in a more literal and
serious vein begun to use “gender” as a way of referring to the social
organization of the relationship between the sexes. She mentions that,
in its most recent use, “gender” seems to have first appeared among
American feminists who wanted to emphasize the fundamentally
social nature of distinctions based on sex. The word indicated a
rejection of the biological determinism implicit in terms like “sex”
or “sexual difference.” Gender also highlighted the relational aspect
of normative definitions of femininity and would be a social category
imposed upon a sexed body. The use of “gender” places emphasis on
an entire system of relations that may include sex but is not directly
determined by sex nor does it directly determine sexuality.”

The author (Scott, 1989) also points out that the term “gender,”

in its simpler and earlier use, was employed as a synonym for
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“women.” The term “women” was replaced by “gender” in the titles
of academic papers to convey a sense of erudition and seriousness,
as “gender” was considered to carry a more objective and neutral
connotation than “women.” In this way, “gender” entered the
scientific terminology of the social sciences and became dissociated
from the politics of feminism. “Gender” includes women without
explicitly naming them and thus appears not to pose a critical threat.
Finally, Scott states that this use of “gender” can be understood as
part of the quest for academic legitimacy by feminist studies during
the 1980s.

Scott (2016, p. 9) states that feminist historians primarily draw on
three theoretical positions: the first is an entirely feminist effort to
explain the origins of patriarchy; the second aligns with the Marxist
tradition; and the third, situated between French post-structuralism
and Anglo-American object relations theories, draws on various
schools of psychoanalysis to explain the production and reproduction
of the subject’s gender identity.

In Brazil, within the realm of social sciences, the contribution
of Heleieth Saffioti (2009a, p. 23) deserves recognition for her
decades of research and studies in the field of gender relations, while

maintaining that gender does not replace patriarchy:

O concurso dos homens é fundamental, uma vez que se trata
de mudar a relagdo entre homens e mulheres. Todavia, € a
categoria dominada-explorada que conhece minuciosamente a
engrenagem patriarcal, no que ela tem de mais perverso. Tem,
pois, obrigacdo de liderar o processo de mudanca. Recusando-
se, no entanto, a enxergar o patriarcado ou recusando-se a
admiti-lo, a maioria das tedricas feministas da alguns passos

para tras.”
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THE INVOLVEMENT OF MEN IS FUNDAMENTAL, AS THE AIM IS
TO CHANGE THE RELATIONSHIP BETWEEN MEN AND WOMEN.
HOWEVER, IT IS THE DOMINATED-EXPLOITED CATEGORY THAT
KNOWS THE PATRIARCHAL MECHANISM IN ITS MOST PERVERSE
ASPECTSIN DETAIL. THEREFORE, IT HAS THE OBLIGATION TO LEAD
THEPROCESS OF CHANGE. BY REFUSING, HOWEVER, TORECOGNIZE
PATRIARCHY OR TO ADMIT ITS EXISTENCE, THE MAJORITY OF

FEMINIST THEORISTS TAKE SEVERAL STEPS BACKWARD.

The author delves into gender research when addressing the
ontogenesis of gender, arguing that, in attempting to challenge
biological essentialism, a form of social essentialism was embraced.
She contends that the human being constitutes a unified and
indivisible totality. Feminists aligned with social essentialism began
referring to those feminists who regarded the body as significant as

feminists of sexual difference:

O género, socialmente construido, se assenta no sexo,
situado no campo bioldgico, na esfera ontoldgica organica.
Compreendidadestaforma,aposturadaschamadasfeministas
da diferenca sexual, com frequéncia negativamente avaliadas,
ganha novo significado.

[...]

O género independe do sexo apenas no sentido de que a
sociedade ndo se apoia necessariamente nele para proceder
a modelagem do agente social. H4, no entanto, um vinculo
organico entre género e sexo, ou seja, o vinculo organico
que torna as trés esferas ontologicas uma s6 unidade, sendo
indubitavel que cada uma delas nio pode ser reduzida a

outra. Obviamente, o género ndo se reduz ao sexo, da mesma
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forma como ¢é impensavel o sexo como fendmeno puramente

biologico. (Saffioti, 2009b, p. 1).

GENDER, SOCIALLY CONSTRUCTED, IS BASED ON SEX, WHICH
IS SITUATED IN THE BIOLOGICAL FIELD, WITHIN THE ORGANIC
ONTOLOGICAL SPHERE. THUS, THE STANCE OF SO-CALLED
FEMINISTS OF SEXUAL DIFFERENCE, OFTEN NEGATIVELY
ASSESSED, TAKES ON NEW SIGNIFICANCE.

[..]

GENDER IS INDEPENDENT OF SEX ONLY IN THE SENSE THAT
SOCIETY DOES NOT NECESSARILY RELY ON IT TO SHAPE THE
SOCIAL AGENT. HOWEVER, THERE IS AN ORGANIC LINK BETWEEN
GENDER AND SEX—AN ORGANIC CONNECTION THAT UNITES THE
THREE ONTOLOGICAL SPHERES INTO A SINGLE ENTITY, MAKING
ITUNDENIABLE THAT NONE OF THESE SPHERES CAN BE REDUCED
TO ANOTHER. CLEARLY, GENDER IS NOT REDUCIBLE TO SEX,
JUST AS IT IS INCONCEIVABLE TO REGARD SEX AS A PURELY

BIOLOGICAL PHENOMENON.

Contardo Calligaris (2018, january 25) raises the thesis that a

doenga € que nossa cultura, hd 3.000 anos (desde as historias de Eva e

de Pandora), é fundada no odio a mulher, como encarnag¢do do mal e

voz tentadora do demonio. Ou seja, a misoginia (o odio pelas mulheres)

estd no centro de nossa cultura [the issue is that our culture, for 3,000

years (since the stories of Eve and Pandora), has been founded on

hatred of women, as the embodiment of evil and the tempting voice

of the devil. In other words, misogyny (the hatred of women) is at the

core of our culture]. He continues:

O unico livro que eu conheco sobre a misoginia de nossa

cultura é o excelente “Misogyny - The World’s Oldest
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Prejudice” (misoginia, o preconceito mais antigo do mundo),
de Jack Holland (Robinson, 2006).

Holland constata: “O mito da criagdo como € contado no
Génesis esta agora no centro das crengas de 2 bilhdes de
cristdos em 260 paises - ou seja, um terco da populacdo do
mundo herdou um mito que culpa as mulheres pelos males e
os sofrimentos dos homens” (p. 68).

E, Holland observa, a figura de Eva, cumplice da serpente e
tentadora de Addo (que se perde por causa dela), nio € uma
exclusividade judeu-crista: Pandora, a primeira mulher mortal
da mitologia grega, também ndo respeita uma proibicdo divina
e é causa de todos os males entre os homens.

Comeca assim uma espécie de paranoia que esta no senso
comum: precisamos perseguir as mulheres para puni-las (por
causa delas fomos expulsos do paraiso) e porque elas sdo as

tentadoras -representantes do demodnio e do mal. (p. 68)

THE ONLY BOOK I KNOW ABOUT THE MISOGYNY IN OUR CULTURE
IS THE EXCELLENT ‘MISOGYNY - THE WORLD’'S OLDEST
PREJUDICE’ BY JACK HOLLAND (ROBINSON, 2006).

HOLLAND STATES: ‘THE CREATION MYTH AS TOLD IN GENESIS IS
NOW AT THE CENTER OF THE BELIEFS OF 2 BILLION CHRISTIANS
IN 260 COUNTRIES - THAT IS, A THIRD OF THE WORLD’S
POPULATION HAS INHERITED A MYTH THAT BLAMES WOMEN FOR
THE EVILS AND SUFFERING OF MEN’ (P. 68).

AND, HOLLAND OBSERVES, THE FIGURE OF EVE, ACCOMPLICE OF
THE SERPENT AND TEMPTER OF ADAM (WHO FALLS BECAUSE OF
HER), IS NOT A JEWISH-CHRISTIAN EXCLUSIVE: PANDORA, THE FIRST
MORTAL WOMAN IN GREEK MYTHOLOGY, ALSO VIOLATES A DIVINE
PROHIBITION AND IS THE CAUSE OF ALL THE EVILS AMONG MEN.
THUS BEGINS A KIND OF PARANOIA THAT IS EMBEDDED IN
COMMON SENSE: WE NEED TO PERSECUTE WOMEN TO PUNISH
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THEM (BECAUSE OF THEM WE WERE EXPELLED FROM PARADISE)
AND BECAUSE THEY ARE THE TEMPTRESSES - REPRESENTATIVES
OF THE DEVIL AND EVIL. (P. 68).

All this history of the oppression of women and gender, within a
patriarchal system, is a key piece in understanding the criminalization of
womenwhohave self-induced abortions. Awomanwhohasaself-induced
abortion, above all, denies motherhood, denies her identification as a
mother and confinement to the private sphere. By having a self-induced
abortion, she intends to regain control over her body, her desires, and
choices. This is why the expression “gender discrimination”, “gender
oppression”, and not “women’s’ oppression” is so important. Although
the criminalization of abortion refers to a specific sexed body capable
of gestation (a pregnant body), since sexuality and reproduction are
relational, the limitations endured and imposed on women’s bodies are
a result of these relationships constructed between the sexed bodies
of men and women. Therefore, it is not just a matter of “women” or
something that concerns only “women.”

1143

In this regard, Joan Scott (1986, p. 1056) states: ““Gender” as a
substitute for “women” is also used to suggest that information about
women is necessarily information about men, that one implies the
study of the other.” This usage insists on the idea that the world of
women is part of the world of men, that it is created within and by
this world. It rejects the interpretative validity of the idea of separate
spheres and argues that studying women separately perpetuates the
myth that one sphere, the experience of one sex, has little or nothing
to do with the other sex. The author continues (p. 1067), stating that
the essential core of her definition of gender is based on the integral
connection between two propositions: gender is a constitutive element

of social relations based on perceived differences between the sexes,
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and it is a primary way of signifying power relations. Gender would
involve four interconnected elements: culturally available symbols;
normative concepts; political character; and subjective identity.

The great achievement of gender as an analytical category is to
highlight the political, social, and cultural aspects involved in the
sexual subjectivation of individuals, showing how sex and gender are
interrelated, intertwined. However, the category of gender goes a step
further, in the sense that what is constructed can be altered, and gender
relations can be reinvented in an egalitarian way. Hence, the importance
of understanding the sex /gender system within the patriarchal structure,
without abandoning the concept of patriarchy for understanding the
oppression of women, especially those who provoke abortions.

The gender theory contributes to the discussion of the duty to
decriminalize abortion by allowing the questioning of a supposed
natural duty of motherhood, as something stemming from the nature
that characterizes “being awoman,” as if no judgment should be made
by women, but merely the possibility of accepting it. It also allows for
understanding motherhood from a social and cultural perspective,
thus questioning the supposed obligatory nature of motherhood.

The gender theory developed by feminists enables understanding
the socially constructed oppressions and challenges a binary social
system built from biological sex and biological differences.

Building upon gender theory and further problematizing the
assignment of masculinity to a male sexed body and femininity to
a female sexed body, queer theory emerges, discussed in this work
due to its power to further blur these differences that begin with the
assumption of an supposedly immutable nature. The queer theory,
addressed in the next chapter, challenges the binary of gender
and gender identities, including motherhood, which is necessarily

related to women from a biological standpoint.
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How can we understand, in terms of non-oppression, the choices
of a transgender individual who socially defines themselves as a
man, desires to be a mother, is biologically able to do so, and wants
to be listed as the father on the child’s birth certificate, as that is
how they see themselves, feel, and identify? The fluidity of sex/
gender developed by queer theory can offer new perspectives on
the sex/gender system and its implications, particularly regarding
compulsory motherhood as an identifier of women, as well as for
reflection on the criminalization of abortion as a form of control

over women’s sexuality, as will be seen next:

1.1.2 Queer theory as a possibility for overcoming the
binary identity that penalizes the sexed body
considered feminine

Ana denied being pregnant in her statement to the police. She
had fibroids. She took Dorflex for pain, which increased her blood
pressure, and she experienced heavy bleeding, fainting while leaving
the apartment. She asked for help from her neighbor, who called the
police. Both the police officer and the neighbor reported hearing her
tell the officer that she had taken Cytotec and had an abortion. The
Legal Medical Institute (IML) requested the medical report from
the emergency room, which stated that it was a case of abortion
and that the patient had inserted 4 Cytotec tablets into her vagina.
The emergency room sent the report to the police investigation.
She was charged and accepted the conditional discontinuation of

criminal prposecution. She was not heard in court.

From the moment queer theory begins to problematize the
structures of the sex/gender system, denying the gender binary

and enabling the so-called ‘dispossession of gender,’ it is clear that
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a step forward is taken in relation to the possibility of destabilizing
the rigid binary gender structures that underlie the penalization
of the sexed body considered feminine. This deconstruction of
the body and gender initiated by queer theory only contributes to
the liberation of the bodies of both women and men. Theories of
recognition were concerned with the possession of identity, gender,
and sex, while queer theory focuses on the dispossession of gender.

Joan Scott (1986, p. 1063-1064) emphasizes that:

[...] the principle of masculinity is based on the necessary
repression of feminine aspects - the subject’s bisexual
potential - and introduces conflict into the opposition
between the masculine and the feminine. Repressed desires
are present in the unconscious and constitute a permanent
threat to the stability of gender identification, denying its
unity and subverting its need for security. Moreover, the
conscious ideas of masculine and feminine are not fixed, as
they vary according to contextual use. Therefore, there is
always a conflict between the subject’s need for an appearance
of totality and the imprecision of terminology, the relativity
of its meaning, and its dependence on repression. This type
of interpretation renders the categories of ‘man’ and ‘woman’
problematic, suggesting that masculinity and femininity are
not inherent characteristics but rather subjective (or fictitious)
constructions. This interpretation also implies that the subject
isin a constant process of construction and offers a systematic
means of interpreting conscious and unconscious desire,

referring to language as an appropriate place for analysis.

Judith Butleristhe authorwhodeeply examinesthis problematization
of binary gender identity, being one of the leading queer theorists. In

this regard, the following statement is particularly relevant:
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The presumption of a binary gender system implicitly retains
the belief in a mimetic relation of gender to sex whereby gender
mirrors sex or is otherwise restricted by it When the constructed
status of gender is theorized as radically independent of
sex, gender itself becomes a free-floating artifice, with the
consequence that man and masculine might just as easily signify
a female body as a male one, and woman and feminine a male

body as easily as a female one. (Butler, 1999, p. 10)

This “gender performativity”, or “gender expression”, enables
new relationships with corporeality, establishing new possibilities

for bodily forms, sexual identification, and gender.

Neste sentido, em uma perspectiva estritamente hegeliana,
ser reconhecido pelo Outro ndo implica ter assegurado meus
predicados e atributos. Antes implica encontrar no outro a
opacidade da infinitude que me constitui ao mesmo tempo
que me escapa e a respeito da qual s posso voltar a ter alguma
experiéncia a condi¢do de me aceitar ser despossuido. (Safatle,

2015, p. 182)

IN THIS SENSE, FROM A STRICTLY HEGELIAN PERSPECTIVE,
BEING RECOGNIZED BY THE OTHER DOES NOT IMPLY HAVING MY
PREDICATES AND ATTRIBUTES GUARANTEED. RATHER, IT IMPLIES
ENCOUNTERING IN THE OTHER THE OPACITY OF THE INFINITUDE
THAT SIMULTANEOUSLY CONSTITUTES ME AND ESCAPES ME,
AND ABOUT WHICH I CAN ONLY REGAIN SOME EXPERIENCE ON

THE CONDITION THAT I ACCEPT BEING DISPOSSESSED.

Rubin (1993, p. 22), one of the pioneers in gender studies within
the social sciences, had already pointed out the elimination of the

oppression of compulsory sexualities, stating that women are not
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only oppressed as women; they are also oppressed by having to be
women — or men, depending on the case. The author also argued that
the feminist movement should aspire to more than just eliminating
the oppression of women. It should aim for the elimination of
compulsory sexualities and mandatory gender roles. The dream that
Rubin found fascinating was that of an androgynous and genderless
society (though not sexless), where each person’s anatomy would be
irrelevant to who they are, what they do, or whom they love.

In the field of psychoanalysis, an important contribution is
Maria Rita Kehl’s (1996) interpretation of Freud, which, in the end,
discusses a minimal difference between women and men, between
the masculine and the feminine, from the perspective of the

constitution of subjectivities:

As identidades s3o as proteses subjetivas produzidas nas
sociedades de massas. A afirmacdo das diferencas constituidas
como formacgdo de grupos identitarios tem produzido mais
intolerancia que dialogo e a convivéncia na diversidade. Porém
a marca identitdria ndo dd conta de toda a subjetividade. A
pertinéncia a um grupo ndo define, necessariamente, para
os individuos os caminhos a serem percorridos pelo desejo.

(Kehl, 1996, p. 12-13).

IDENTITIES ARE THE SUBJECTIVE PROSTHESES PRODUCED IN
MASS SOCIETIES. THE ASSERTION OF DIFFERENCES CONSTITUTED
AS THE FORMATION OF IDENTITY GROUPS HAS PRODUCED
MORE INTOLERANCE THAN DIALOGUE AND COEXISTENCE
IN DIVERSITY. HOWEVER, THE IDENTITY LABEL DOES NOT
ACCOUNT FOR ALL OF SUBJECTIVITY. BELONGING TO A GROUP
DOES NOT NECESSARILY DEFINE THE PATHS TO BE FOLLOWED BY

AN INDIVIDUAL’S DESIRES.
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Thinking in this way would, according to the author, be a form of

contemporary alienation. There must always be particularities:

Feminilidade(s) e masculinidade(s), vamos encontra-los
distribuidos entre homens e mulheres em combinag¢des tdo
variadas, que no limite poderiamos pensar numa sexualidade
para cada individuo.

Nio se trata aqui de reivindicar uma “igualdade”, a maneira dos
movimentos feministas contemporaneos, mas de constatar - o
que é muito menos confortavel - uma indiscriminagdo entre
os campos masculino e feminino, tornada evidente nas pos-
modernidade, quando um relaxamento na repressao (ndo no
recalque) impostapelos costumesdeixade produzirasdiferencas
aparentemente “fundamentais” entre homens e mulheres. O
desconforto provém da constatacdo de que a aproximacdo entre
estes campos produz muito mais intolerancia do que dialogo,
muito mais rivalidade do que desejo.

“Narcisismo das pequenas diferencas”: é quando a diferenca é
pequena, e ndo quando € acentuada, que o outro se torna alvo

de intolerancia”. (Kehl, 2016, p. 13-14).

FEMININITY AND MASCULINITY ARE DISTRIBUTED ACROSS MEN
AND WOMEN IN SUCH VARIED COMBINATIONS THAT, FOLLOWING
AN EXTREME LINE OF THOUGHT, ONE COULD CONSIDER A
DISTINCT SEXUALITY FOR EACH INDIVIDUAL.

THIS IS NOT ABOUT CLAIMING ‘EQUALITY’ IN THE WAY
CONTEMPORARY FEMINIST MOVEMENTS DO, BUT ABOUT
ACKNOWLEDGING — SOMETHING MUCH LESS COMFORTABLE
— A LACK OF DISTINCTION BETWEEN THE MASCULINE AND
FEMININE FIELDS, MADE EVIDENT IN POSTMODERNITY, WHEN A
RELAXATION IN REPRESSION (NOT IN SUPPRESSION) IMPOSED BY

CUSTOMS CEASES TO PRODUCE THE SEEMINGLY ‘FUNDAMENTAL’
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DIFFERENCES BETWEEN MEN AND WOMEN. THE DISCOMFORT
ARISES FROM THE REALIZATION THAT THE CLOSENESS BETWEEN
THESE FIELDS CREATES MUCH MORE INTOLERANCE THAN
DIALOGUE, MUCH MORE RIVALRY THAN DESIRE.

‘THE NARCISSISM OF SMALL DIFFERENCES’: IT IS WHEN THE
DIFFERENCE IS SMALL, AND NOT WHEN IT IS ACCENTUATED,

THAT THE OTHER BECOMES THE TARGET OF INTOLERANCE.”

Kehl (2016, p. 23), in a later work, discusses the belonging to
identity groups laden with imaginary meanings, as the first definition
of a child, given even before the fetus completes its development,
thanks to current ultrasonographic investigation methods, is to be
classified as “boy” or “girl.” These symbols indicate not only an
anatomical difference but also the belonging to one of two identity
groups laden with imaginary meanings.

The queer theory seeks to expand the possibilities of being and
existing in the world, embracing the most diverse forms of identity
expression, bringing multiple differences without crystallizing
them, but valuing them equally.

Thinking about “performativity” with Butler, “minimal
difference” with Kehl, “opacity” and “dispossession” with Safatle,
can contribute to thinking more like human beings (so alike and
so different in this equality), without being imprisoned by certain
identity traitsthat, mostoften, serve asanotherreason foroppression.
This is what happens with mandatory motherhood and the control of
sexualities, undermining the possibilities of emancipation for both
women and men.

Queer theory is still very new and developing, but it will be a great
ally in deepening the concept of “gender” as a category for analyzing

and understanding human relationships, permeated by corporeality,
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which increasingly distances itself from rigid or stereotyped
patterns, allowing the questioning of what was once considered
natural and unquestionable. Questioning and problematizing
bodies, sexes, genders, sexuality, and motherhood allows for the
exploration of other paths that lead to less oppression, tolerance,
and transformative coexistence, based on the experience of living
with many differences.

It is possible to think about Law from this dialectical perspective,
from this feminist and emancipatory lens. Emancipation will never
come solely for women, as it concerns social relations of gender.
Emancipating women means emancipating all human beings.

However, there are opposing schools of thought, and abortion, as
already mentioned, is one of the most controversial topics. Both gender
theoryand queertheoryseektounderstand humanrelationships, shaped
by sexed bodies, gender identities, and many other intersections (race,
ethnicity, age, social class, etc.), while avoiding all forms of oppression
so that constitutional social values, such as equality, tolerance, diversity,
and human dignity, can be achieved.

Nevertheless, there are schools of thought that intend to challenge
these theories, contributing to the maintenance and deepening of gender,
race /ethnicity, and sexual orientation oppressions. The term “gender
ideology” was created to refer to gender theory or to the term “gender”
as an analytical category, in order to attribute concepts, definitions, and
purposes that never existed or were claimed by the theorists above.

Based ontheattackagainstwhatisreferredtoas “genderideology,”
efforts are being made to promote agendas that disregard women’s
human rights. These include proposals aimed at maintaining the
criminalization of abortion. Additionally, these agendas seek to
perpetuate gender discrimination and stereotyped roles. Such

actions prevent women from establishing themselves as autonomous
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individuals, capable of making moral decisions with responsibility

and awareness, as will be discussed in the next chapter.

12 “GENDER IDEOLOGY" AND THE ABSOLUTE
CRIMINALIZATION OF ABORTION IN BRAZIL

Uptothis point, the importance of gender theory and queer theory
in understanding the oppressions that characterize social relations
has been developed, especially those that affect women and hinder
the full exercise of their human rights in criminal legislation, which
criminalizes abortion in Brazil in most cases.

The expression “gender ideology” has gained prominence in
discussions about educational plans and the articulation of several
sectors, heavily influenced by religious interests, aiming to remove
terms like “gender” and “sexual orientation,” among others, from
National, State, and Municipal Education Plans.

Based on the term “gender ideology,” several concepts are
referred to, incorrectly, in a way that shocks public opinion and,
more than that, confuses rather than clarifies. This creates a bundle
of ideas that completely distort gender theory and its contribution
to respecting women and men in their multiple diversities, whether
racial, ethnic, sexual orientation, gender identity or expression, age,
social class, and many other subjective markers and interpersonal
and social relationships.

Therefore, it is crucial, before delving into the meaning of what

has been referred to as “gender ideology,” to explain and historically
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contextualize certain terms, such as: “sex,” “gender,” “gender identity,”

and “sexual orientation,” which are interconnected in this discussion,
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to confront statements such as: “gender ideology is against the family”;
“gender ideology wants boys to become girls and vice versa”; “gender
ideology supports abortion, which is the murder of innocent children
in the womb”; “gender ideology advocates same-sex unions, which are
against nature,” among others.

As Silvia Pimentel (2017, p. 1) clarifies, the term “gender”
represents a historical and dynamic concept with several meanings,
and it is a central theme in feminist movements and theories. It is
this perspective, built under feminism, that is important to analyze
abortion. Feminist studies were the ones that most extensively
appropriated this category in their analyses across various fields of
knowledge. The author opts to demonstrate the historicity of the
concept of gender through three periods that she names the “three
waves of feminism.” Regarding the first wave, which spanned from

the late 19th century to around 1950, the author states:

No periodo, sexo e género sdo considerados de origem
bioldgica, geneticamente herdados e imutaveis, tanto pelas
caracteristicas fisicas como pelas sociopsicologicas que
distinguem o macho da fémea; o masculino do feminino.
Sexo e género sdo considerados como categorias distintas,
mas o género se vincula diretamente ao sexo. Por essa razdo,

o conceito abarca apenas a binariedade. (Pimentel, 2017, p. 5).

IN THIS PERIOD, SEX AND GENDER ARE CONSIDERED OF
BIOLOGICAL ORIGIN, GENETICALLY INHERITED AND IMMUTABLE,
BOTH THROUGH PHYSICAL AND SOCIOPSYCHOLOGICAL
CHARACTERISTICS THAT DISTINGUISH MALE FROM FEMALE;
MASCULINE FROM FEMININE. SEX AND GENDER ARE CONSIDERED
DISTINCT CATEGORIES, BUT GENDER IS DIRECTLY LINKED TO SEX.

FOR THIS REASON, THE CONCEPT ONLY ENCOMPASSES THE BINARY.
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It is in the second wave of feminism, which spanned from 1960 to

1990, that the distinction between sex and gender appears:

A teoria essencialista sobre género - e respectivo determinismo
bioldgico — € criticada pelos construcionistas sociais, que
ressaltam os aspectos relacionais como dimensdo fulcral de
género. Género passa a dizer respeito a todo aparato construido
pela sociedade, antes mesmo de nascermos, e reiterado
ao longo da vida: cores, brinquedos, roupas, profissdes,
comportamentos, performances esperadas; refere-se ao
“feminino” e ao “masculino”. Sexo, por sua vez, é um conceito
ligado a biologia. Designa somente a caracterizacdo genética e
anatomo-fisiologica dos seres humanos. Refere-se ao genital
e as caracteristicas especificas e bioldgicas dos aparelhos
reprodutores feminino e masculino, ao seu funcionamento e
aos caracteres sexuais secunddrios decorrentes dos hormoénios.
O conceito de género aprimora-se como construcdo social, e
inumeras teorias sofisticadas sobre o tema foram desenvolvidas
a partir da critica em relagdo a naturalizagdo das desigualdades
entre homens e mulheres. Desenvolveram-se reflexdes
filosoficas e juridicas, como também pesquisas na area das
ciéncias sociais tais como histdria, sociologia, antropologia e

ciéncia politica. (Pimentel, 2017, p. 7).

THE ESSENTIALIST THEORY OF GENDER - AND ITS CORRESPONDING
BIOLOGICAL DETERMINISM - IS CRITICIZED BY SOCIAL
CONSTRUCTIONISTS, WHO EMPHASIZE RELATIONAL ASPECTS AS
THE CORE DIMENSION OF GENDER. GENDER COMES TO REFER
TO THE ENTIRE APPARATUS CONSTRUCTED BY SOCIETY, EVEN
BEFORE WE ARE BORN, AND REITERATED THROUGHOUT LIFE:
COLORS, TOYS, CLOTHES, PROFESSIONS, BEHAVIORS, EXPECTED

PERFORMANCES; IT REFERS TO THE “FEMININE” AND THE
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“MASCULINE.” SEX, ON THE OTHER HAND, IS A CONCEPT TIED TO
BIOLOGY. IT DESIGNATES ONLY THE GENETIC AND ANATOMICAL-
PHYSIOLOGICAL CHARACTERIZATION OF HUMAN BEINGS. IT
REFERS TO THE GENITALIA AND THE SPECIFIC BIOLOGICAL
CHARACTERISTICS OF THE FEMALE AND MALE REPRODUCTIVE
SYSTEMS, THEIR FUNCTIONING, AND THE SECONDARY SEXUAL
CHARACTERISTICS RESULTING FROM HORMONES. THE CONCEPT
OF GENDER IS REFINED AS A SOCIAL CONSTRUCTION, AND
NUMEROUS SOPHISTICATED THEORIES ON THE SUBJECT HAVE BEEN
DEVELOPED THROUGH CRITIQUE OF THE NATURALIZATION OF
INEQUALITIES BETWEEN MEN AND WOMEN. PHILOSOPHICAL AND
LEGAL REFLECTIONS WERE DEVELOPED, AS WELL AS RESEARCH IN
THE FIELD OF SOCIAL SCIENCES SUCH AS HISTORY, SOCIOLOGY,

ANTHROPOLOGY, AND POLITICAL SCIENCE.

The two previous historical moments are always organized
around a binary structure, whether of sex (woman/man) or gender
(feminine/masculine). In the first moment, gender, as a social role,
was tied to biological sex. Thus, several characteristics related to
biological sex would naturally derive from it. That is, boys would be
objective, rational, aggressive, assertive, and would like the color
blue, while girls would be naturally subjective, sensitive, emotional,
gentle, and would prefer the color pink.

In the second moment, the differentiation between gender and
sex symbolized a break from a model that crystallized gender, as a
social role, into biological sex.

Due to this gender oppression, the political and legal claim arises that
potential differences should not become inequalities according to their
sex, since no one is born enjoying to play with dolls or cars, or preferring
the color blue over pink. Many characteristics considered inherent to
each sex are, in fact, learned throughout the long process of socialization,
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which starts in the family, continues in school, and in other institutions
that individuals become part of throughout their lives.

The key reference for the feminist movement is the opposition to
the social, political, cultural, and legal structures that dictate specific
roles and functions for women, which they do not always wish to fulfill.
It also involves challenging the model in which differences considered
natural and immutable serve as support for the patriarchal system
and the subordination of women in all spheres of life. Moreover, it
rejects the model in which differences, in the case of women, mean
devaluation, limitations and subordination in relation to men.

From the moment sexual difference translates into unequal legal
treatment and the male sex becomes the “model of humanity,” as
noted by Alda Facio and Lorena Fries (1999, p. 6), it becomes evident
that the law, as a product of its time and specific culture, reflects the
unequal treatment of the sexes, with no neutrality whatsoever.

According to the authors, what enables this critical perspective
on the patriarchal structure is feminism—as a social and political
movement, an ideology, and a theory—rooted in the collective
awareness of women as a subordinated, discriminated, and
oppressed group by the collective of men in patriarchy.

Gender studies and the concept of gender gained significant
momentum in the second half of the 20th century, as previously
discussed in the chapter addressing gender oppression specifically.

This paves the way for a use of gender that Silvia Pimentel (2017,
p. 10) associates with the third wave of feminism, one dissociated
from sex and sexuality. In this phase, space is created for new gender
identities and even the idea of deconstructing gender identity,
replacing it with the notions of fluidity and gender performances.

A feminine gender expression may be based on female biological

sex or not, just as a masculine gender expression may be based on
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female biological sex or not. Thus, gender moves away from the binary
nature of sex to allow for other possibilities of “gender identity” that
do not necessarily fit into the categories of “man/woman.”

Judith Butler (1999, p. 10) is a contemporary author who critically

examines and challenges the binary construction of gender identity:

Assuming for the moment the stability of binary sex, it
does not follow that the construction of “men” will accrue
exclusively to the bodies of males or that “women” will
interpret only female bodies. Further, even if the sexes appear
to be unproblematically binary in their morphology and
constitution (which will become a question), there is no reason

to assume that genders ought also to remain as two.

Judith Butler’s® deconstruction of gender binarity will allow for the
acceptance of a multiplicity of gender expressions, as previously discussed.

113 ”

The terms “sex,” “gender,

”

gender expression,” and “gender
identity” have already been addressed in this work. Another term
that is frequently associated with the debate on gender ideology is
“sexual orientation.” This refers to the manifestation of sexuality,
sexual and emotional attraction, desires, and libido, allowing for
classifications such as heterosexual, homosexual, bisexual; there
are also individuals who define themselves as not interested in erotic
encounters with others, sometimes referred to as asexuals.

Beatriz Pereira da Silva (2017, p. 3, emphasis added) summarizes

the concepts discussed so far in a very clear manner:

Sexo é um conceito ligado a biologia; é o termo descritivo de
genitdlia (pénis/vagina) e género é uma construgdo social que
¢ utilizada como uma das explica¢cdes para a desigualdade

entre homens e mulheres (feminino/masculino). O género
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diz respeito a todo o aparato construido pela sociedade antes
mesmo de nascermos e reiterado ao longo da vida: cores,
roupas, profissdes, comportamentos, performances esperadas,
dentre outras caracteristicas. Orienta¢do sexual concerne a
atracdo fisica e afetiva que uma pessoa pode sentir por outra
(heterossexuais, homossexuais, bissexuais...) e identidade
de género, de acordo com os Principios de Yogyakarta “é
experiéncia interna, individual e profundamente sentida que
cada pessoa tem em relagdo ao género, que pode, ou ndo,
corresponder ao sexo atribuido no nascimento, incluindo-se ai
o sentimento pessoal do corpo (que pode envolver, por livre
escolha, modificagdo da aparéncia ou fungdo corporal por
meios médicos, cirtrgicos ou outros) e expressdes de género,

inclusive o modo de vestir-se, o modo de falar e maneirismos”.

SEX IS A CONCEPT TIED TO BIOLOGY; IT IS A DESCRIPTIVE
TERM FOR GENITALIA (PENIS/VAGINA), WHEREAS GENDER IS
A SOCIAL CONSTRUCT USED AS ONE OF THE EXPLANATIONS
FOR THE INEQUALITY BETWEEN MEN AND WOMEN (FEMININE/
MASCULINE). GENDER REFERS TO THE ENTIRE FRAMEWORK
BUILT BY SOCIETY EVEN BEFORE WE ARE BORN AND REINFORCED
THROUGHOUT LIFE: COLORS, CLOTHES, PROFESSIONS,
BEHAVIORS, EXPECTED PERFORMANCES, AND OTHER
CHARACTERISTICS. SEXUAL ORIENTATION CONCERNS THE
PHYSICAL AND EMOTIONAL ATTRACTION A PERSON MAY FEEL
FOR ANOTHER (HETEROSEXUAL, HOMOSEXUAL, BISEXUAL, ETC.),
AND GENDER IDENTITY, ACCORDING TO THE YOGYAKARTA
PRINCIPLES, “IS THE INTERNAL, INDIVIDUAL, AND DEEPLY FELT
EXPERIENCE THAT EACH PERSON HAS IN RELATION TO GENDER,
WHICH MAY OR MAY NOT CORRESPOND TO THE SEX ASSIGNED AT
BIRTH, INCLUDING THE PERSONAL SENSE OF THE BODY (WHICH

MAY INVOLVE, BY FREE CHOICE, MODIFICATION OF APPEARANCE
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OR BODY FUNCTION THROUGH MEDICAL, SURGICAL, OR OTHER
MEANS) AND GENDER EXPRESSION, INCLUDING THE WAY ONE

DRESSES, SPEAKS, AND DISPLAYS MANNERISMS.”

The author also defines that “transgender people are those whose
biological sex does not correspond to the gender identity assigned
to them at birth. Under this concept, there are various identities:
travestis'4, androgynous individuals, drag queens, and transsexuals”
(Silva, 2017, p. 4).

A study conducted in 2012, under the framework of the
Organization of American States (OAS), by the Inter-American
Commission on Human Rights (IACHR), titled Orientacion Sexual,
Identidad de Género y Expresion de Género: algunos términos y
estandares relevantes, presents a series of definitions and concepts

along with their legal implications:

Sexo [Sex]

En un sentido estricto, el término “sexo” se refiere “a las
diferencias bioldgicas entre el hombre y la mujer”, a sus
caracteristicas fisioldgicas, a “la suma de las caracteristicas
biologicas que define el espectro de los humanos personas
como mujeres y hombres” o a “la construccion bioldgica que se
refiere a las caracteristicas genéticas, hormonales, anatomicas
y fisioldgicas sobre cuya base una persona es clasificada como
macho o hembra al nacer”.

Personas intersex [Intersex People]

Desde la perspectiva del sexo, ademas de los hombres y las
mujeres, se entiende que se alude también a las personas
intersex. En la doctrina se ha definido la intersexualidad como
“todas aquellas situaciones en las que el cuerpo sexuado de un
individuo varia respecto al standard de corporalidad femenina

o masculina culturalmente vigente”. Historicamente la
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comprension de esta identidad bioldgica especifica se ha
denominado a través de la figura mitologica del hermafrodita,
la persona que nace “con ‘ambos’ sexos, es decir, literalmente,
con pene y vagina”. [...]

Género [Gender]

La diferencia entre sexo y género radica en que el primero
se concibe como un dato bioldgico y el segundo como una
construccion social. El Comité de Naciones Unidas que
monitorea el cumplimiento con la Convencién sobre la
Eliminacion de Todas las Formas de Discriminacion contra la
Mujer (CEDAW [...]) ha establecido que el término «sexo» se
refiere a las diferencias bioldgicas entre el hombre y la mujer,
mientras que el término «género» se refiere a las identidades,
las funciones y los atributos construidos socialmente de la
mujer y el hombre y al significado social y cultural que se
atribuye a esas diferencias bioldgicas.

La orientacion sexual [Sexual Orientation]

La orientacion sexual de una persona es independiente del
sexo biologico o de la identidad de género. Se ha definido
como “la capacidad de cada persona de sentir una profunda
atraccion emocional, afectiva y sexual por personas de un
género diferente al suyo, o de su mismo género, o de mas de un
género, asi como a la capacidad mantener relaciones intimas
y sexuales con estas personas”. En el derecho comparado
se ha entendido que la orientacion sexual es una categoria
sospechosa de discriminacion, para lo cual se han utilizado
distintos criterios, que incluye la inmutabilidad de ésta
“entendiendo por inmutabilidad una caracteristica dificil de
controlar de la cual una persona no puede separarse a riesgo de
sacrificar su identidad”.

En esta perspectiva se ubican los términos heterosexualidad,
homosexualidad y bisexualidad [...].

La identidad de género [Gender Identity]
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De conformidad con los Principios de Yogyakarta, la identidad de
género es lavivencia interna e individual del género tal como cada
persona la siente profundamente, la cual podria corresponder o
no con el sexo asignado al momento del nacimiento, incluyendo
la vivencia personal del cuerpo (que podria involucrar la
modificacion de la apariencia o la funcidn corporal a través de
medios médicos, quirurgicos o de otra indole, siempre que la
misma sea libremente escogida) y otras expresiones de género,
incluyendo la vestimenta, el modo de hablar y los modale.
Dentro de la categoria identidad de género se incluye
generalmente la categoria transgenerismo o trans.
Transgenerismo o trans [Transgenderism or trans]

Este término paragua - que incluye la subcategoria
transexualidad y otras variaciones - es utilizado para describir
las diferentes variantes de la identidad de género, cuyo comun
denominador es la no conformidad entre el sexo bioldgico de la
personay la identidad de género que ha sido tradicionalmente
asignada a éste. Una persona trans puede construir suidentidad
de género independientemente de intervenciones quirurgicas
o tratamientos médicos.*

Transexualismo [Transsexualism]

Las personas transexuales se sienten y se conciben a si
mismas como pertenecientes al género opuesto que social y
culturalmente se asigna a su sexo bioldgico y que optan por
una intervencion médica -hormonal, quirurgica o ambas- para
adecuar su apariencia fisica-bioldgica a su realidad psiquica,
espiritual y social.

La expresion de género [Gender Expression]

La expresion de género ha sido definida como “la manifestacion
externa de los rasgos culturales que permiten identificar a una
persona como masculina o femenina conforme a los patrones
considerados propios de cada género por una determinada sociedad

en un momento histdrico determinado” (OEA, 2013, p. 3-5).
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The movement against any reference to gender in schools fights
what is called the “gender ideology” in education. It is a movement
that seeks “neutral education”,** preventing all forms of “ideological
indoctrination” by teachers, especially regarding gender and sexuality
topics. It is said to have started through a website in 2004 and adopted
the name “Escola sem Partido” [Schools without Ideology].”

The book A Ideologia do Movimento Escola sem Partido, edited by the
non-governmental organization A¢do Educativa, accurately portrays,
through various papers, the strategy of persecution, censorship, and
denunciation of educators who dare to discuss gender and sexuality
in schools. It also provides a model for an extrajudicial notice that
threatens teachers who address gender and sexuality.

Leonardo Sakamoto (2016, p. 13) states that the Escola Sem Partido
movement claims to have a battalion of indoctrination complaints
but publishes only 33 on its website (detail: Brazil has 45 million

students), and points out:

Isso esta muito longe de configurar uma tendéncia, que
precisa de dados mais robustos e outros estudos comprovados
que confirmem a hipotese. E tem outra coisinha: se existe
doutrinacio esquerdista, ela estd dando muito errado - uma
pesquisa Datafolha, de dois anos atras, e o proprio mapa
eleitoral das ultimas elei¢cdes registram um avancgo da direita e

um recuo da esquerda.

THIS IS FAR FROM CONSTITUTING A TREND, WHICH REQUIRES MORE
ROBUST DATA AND FURTHER STUDIES TO CONFIRM THE HYPOTHESIS.
AND THERE’S ANOTHER THING: IF LEFTIST INDOCTRINATION EXISTS,
IT’'S FAILING MISERABLY — A DATAFOLHA SURVEY FROM TWO YEARS
AGO AND THE ELECTORAL MAP FROM THE LATEST ELECTIONS SHOW

AN ADVANCE OF THE RIGHT WING AND A RETREAT OF THE LEFT WING.
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During the deliberation of the National Education Plan in 2014
(Brazil,2014),0oneofthecontroversiesraised concernedthe promotion
of equity in gender, race/ethnicity, region, and sexual orientation,
which was ultimately excluded from the bill. Consequently, this
influenced the development of state and municipal plans, driven by
the thesis of combating “genderideology” (Manhas, 2016, p.16). Until
then, most educators and other stakeholders in the educational field
had never encountered the terms “gender ideology” or “ideological
indoctrination” (Ximenes, 2016, p. 51).

But what exactly is this so-called “gender ideology” that, according
to this movement, is said to be indoctrinating children in schools?

This is explored in a book organized by the Union of Catholic
Jurists of Sdo Paulo, entitled Ideologia de Género [Gender Ideology],
which gathers 12 papers on the topic, all written by legal experts and

members of the association. One of the coordinators states that:

O certo € que a ideologia de género busca negar a natureza.
Busca criar uma “nova natureza” nio bioldgica, lastreada na
manipulacdo da consciéncia da juventude, ao sustentar que as
criangas nascem sem sexo definido, devendo escolher o género
que desejam adotar, ainda quando criancas.

Esta primeira premissa é uma fantastica mentira, apregoada, no
melhor estilo de Goebbels, por tantos quantos querem promover
a proliferacdo da homossexualidade, levando criancas a fazerem
op¢des em assuntos nos quais ndo tem condicdes de optar.

[...]

E do ponto de vista catdlico apostdlico romano, sustentar que os
géneros (masculino e feminino) ndo existem, sendo uma opgido
a ser tomada pela crianga, representa além de desrespeito,
odiosa manipulagdo da consciéncia dos jovens, impedindo-os,

inclusive, de promover a real defesa de valores familiares, os
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quais pressupdem vinculos de responsabilidade e de afeto, que
no plano sexual, possam gerar proles, naturalmente. (Martins,

2016, p. 5 and 7, emphasis by the author).

THE IDEOLOGY OF GENDER SEEKS TO DENY NATURE, AIMING
TO CREATE A “NEW NATURE” THAT IS NON-BIOLOGICAL AND
GROUNDED IN THE MANIPULATION OF YOUNG MINDS. IT
ARGUES THAT CHILDREN ARE BORN WITHOUT A DEFINED SEX
AND SHOULD CHOOSE THE GENDER THEY WISH TO ADOPT, EVEN
AT A YOUNG AGE. THIS INITIAL PREMISE IS AN OUTRAGEOUS
FALSEHOOD, PROPAGATED, IN THE STYLE OF GOEBBELS, BY
THOSE WHO WISH TO PROMOTE THE PROLIFERATION OF
HOMOSEXUALITY, ENCOURAGING CHILDREN TO MAKE CHOICES
IN MATTERS FOR WHICH THEY ARE NOT YET EQUIPPED.

[..]

FROM THE PERSPECTIVE OF ROMAN CATHOLICISM, ASSERTING
THAT GENDERS (MALE AND FEMALE) DO NOT EXIST AND ARE
MERELY OPTIONS FOR CHILDREN TO CHOOSE REPRESENTS,
BEYOND DISRESPECT, A REPREHENSIBLE MANIPULATION OF
YOUNG MINDS. THIS MANIPULATION HINDERS THEM FROM
GENUINELY DEFENDING FAMILY VALUES, WHICH ARE BASED ON
BONDS OF RESPONSIBILITY AND AFFECTION AND, IN THE SEXUAL

REALM, NATURALLY RESULT IN PROCREATION.

It is evident that the author fails to differentiate between gender,
gender identity, gender expression, and most concerningly sexual
orientation. According to their reasoning, proponents of “gender
ideology” aim to influence children to become homosexual and, in
doing so, destroy the family, which the author only recognizes in the
context of individuals capable of naturally conceiving children, i.e.,

a man and a woman.
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In the same work, another author, also conflating concepts, states
that, regarding gender ideology, nessa visdo, qualquer que seja o sexo,
um individuo, poderia escolher e construir socialmente seu género:
um homem poderia optar pela heterossexualidade, homossexualidade
ou pela transexualidade [in this perspective, regardless of sex, an
individual could choose and socially construct their gender: a man
could opt for heterosexuality, homosexuality, or transsexuality.]
(Fernandes, 2016, p. 10). Again, gender identity is mistaken for
sexual orientation as if they were interchangeable. For example, a
male individual may identify as homosexual (sexual orientation)
— feeling sexual and emotional attraction toward men—while
simultaneously being content with their male gender identity,
experiencing no discomfort or rejection regarding their sex, and
thus not being transgender. In this case, their gender identity aligns
with their biological sex, making them a cisgender person.

Some argue that gender ideology is unconstitutional, yet they fail

to base their claims on any constitutional provisions:

Escrevo inicialmente de forma absolutamente taxativa: a ideologia
de género € algo diabdlico! Ndo hd adjetivo melhor para definir a
ideologia de género do que este: “diabdlico”. Sabemos todos que
o diabo € o pai da mentira e que a mentira se opde a Verdade,
algo proprio de Deus, logo a adjetivagdo cabe como luva a mio ao

conceito de ideologia de género. (Cremoneze, 2016, p. 36).

I BEGIN BY STATING IN THE MOST UNEQUIVOCAL TERMS:
GENDER IDEOLOGY IS SOMETHING DIABOLICAL! THERE IS NO
BETTER ADJECTIVE TO DEFINE GENDER IDEOLOGY THAN THIS:
“DIABOLICAL.” WE ALL KNOW THAT THE DEVIL IS THE FATHER

OF LIES AND THAT LIES OPPOSE TRUTH, WHICH IS INHERENTLY
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OF GOD. THUS, THIS CHARACTERIZATION FITS THE CONCEPT OF

GENDER IDEOLOGY LIKE A GLOVE.

In summary, it can be said that the authors who use the term
“gender ideology” in the context of the right to education debate are
concerned with defending the idea that gender ideology represents
a direct attack on the only family structure they recognize — one
composed of a heterosexual, cisgender man and woman with natural
offspring — and a denial of biological identity, which they regard
as immutable and divinely ordained. “A ideologia de género é uma
técnica, idealizada, em conjunto com fundag¢des internacionais,
pelos partidos de esquerda, que pretende, utilizando o sistema
escolar, abolir a familia como institui¢do social, em total violacdo a
nossa Constituicdo de 1988 [gender ideology is a technique, conceived
in collaboration with international foundations by left-wing parties,
which aims to use the school system to abolish the family as a social
institution, in total violation of our 1988 Constitution.] (Rodrigues,
2016, p. 129, emphasis added in the original text).

Also, it prevails the idea that through the use of this so-called
ideology, people would no longer have a defined sex, ceasing to be men
or women, and could freely choose their gender. The actual existence
of homosexual, bisexual, transgender, and travesti individuals, among
others, is framed as an aberration—a symbol of defiance by the creature
against the Creator and His omnipotence in creating man and woman,
ideally perfect in their union for the perpetuation of the species.

The use of the term “ideology” is intentional, and intends to
emphasize the perceived falsity of such ideas that are seen as denying
nature. One interpretation of “ideology” refers to it as illusion, false
consciousness, or a set of distorted beliefs, suggesting that the ideologue

is someone who manipulates reality (Carnio, 2009, p. 96). It may also
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refer to a doctrine that lacks objective validity, acting as an obstacle
to rational thought — ideology as a false belief. This is a negative and
pejorative connotation that the term did not originally carry.”®

From this perspective, the term “gender ideology” was coined to
attribute to the concept of gender and gender studies, developed by
numerous researchers across several fields of knowledge, the notion
that they produce something false, illusory, and invalid, distorting
reality. Those who advocate for the removal of the gender category
from education and teaching practices argue that gender does not
exist, is false, and illusory. What exists is biological sex, visible,
tangible, natural, and immutable by human intervention.

As demonstrated in the first part of this book, the concept
of gender and the gender studies conducted since the mid-20th
century have nothing to do with what has been labeled as “gender
ideology.” What gender researchers have produced over the last
50 years of study is not about distorting reality; on the contrary, it
seeks to understand it and to value human diversity as an essential
component of life in society.

Gender studies are an essential science to understand sexism,
particularly within the legal environment, where sexism manifests
both in legislation and its interpretation. The criminalization of
abortion, the mandatory nature of motherhood, which is seen
as something natural and separate from human choice, and the
control over women'’s sexual rights through abortion laws, can all be
questioned and better understood through gender studies, which in
no way constitute or can be labeled as “gender ideology.”

Gender theory offers a critical perspective on Law and contributes
effectively to the protection of women’s human rights, particularly in

relation to abortion, as will be explored in the second part of this book.
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ABORTION AND
THE FEDERAL
CONSTITUTION
OF 1988



2.1 RIGHT TO A SECULAR STATE: SECULARITY
IN THE CONSTITUTION®

Marta took a bottle of something prepared by a woman at her
request to induce an abortion. She picked it up the next day and
paid 50 reais. She experienced heavy bleeding and was taken to

the hospital by her mother.

The fetus was found in a vacant lot. It was not possible to
determine who had left it there or the cause of death.

The fetus was found under a tree inside a shoebox. The mother

was not located, and the cause of death could not be determined.

The fetus was discovered in the sewage box of a building during
a cleaning operation. The identity of the person responsible or

whether the abortion was induced could not be determined.

The fetus was found by outsourced Sabesp workers in a sewer system

they were working on. There was no one nearby who knew anything.

The fetus was found by garbage collectors, who called the police
before disposing of it in the truck. The pathological examination
report indicated prematurity as the cause of death. The mother

was not located.

Invariably, State secularism arises in discussions about abortion. This

is because there are various movements, often with religious foundations,
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that are relatively organized and opposed to the expansion of any new
grounds for abortion and even advocate for total criminalization. This is
also the official position of the Catholic Church in Brazil, expressed by
the Confederacdo dos Bispos do Brasil [National Conference of Bishops of
Brazil] (CNBB), as well as by some evangelical churches.*

The 1988 Brazilian Federal Constitution preserves a model of
secular state, one that is detached from any religious affiliations.
This model is essential to safeguard fundamental human rights and
ensure a democratic, pluralistic state that respects diversity. The
legal protection of sexual and reproductive rights, from a human
rights perspective, has been constantly threatened in Brazil by
the organized and persistent actions of religious groups that wield
significant influence in the Legislative branch. A study titled Religido
e Politica (Vital & Lopes, 2012, p. 156) highlights that the so-called
“bancada crista” [Christian front] accounts for nearly one-fifth of
the deputies in the Federal Chamber.*

This conflict disproportionately affects women, given their
central role in reproduction and the historical discrimination they
face in exercising their sexuality, alongside the persistent social and
political control over their bodies.

Pedro Salazar Ugarte (2008, p. 4) underscores that behind the
project of secularism lies a powerful idea: that individuals are
dignified beings with the right to live their lives autonomously
and freely. In a secular state, no one has the right to interfere in
actions related to private life, bodily integrity, sexuality, thought, or
conscience. In the realm of sexuality and reproductive rights, this
creates a tension between freedom and autonomy on one side and
the dogmas of many religions on the other.

Recent rulings by the Brazilian Supreme Federal Court on the

permissibility of terminating pregnancies involving fetuses with
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anencephaly and conducting scientific research with embryonic
stem cells have demonstrated that the secular nature of the state is
a prerequisite for protecting a range of constitutional rights. These
include freedom, autonomy, human dignity, health, family planning,
and, notably, sexual and reproductive rights. These decisions had to
address the intersection of these issues with significant resistance
from religious groups or individuals who, although not officially
affiliated with any church, approached the issues through a religious
lens, often adopting moral and /or confessional perspectives.

The constitutional history of Brazil reveals that the country
has not always been a secular state. Until the Proclamation of the
Republic, in 1889, and the adoption of the Constitution of 1891, Brazil
functioned as a Monarchical and Confessional State that recognized
Catholicism as the official religion.

When a state officially adopts a religion, even if it aligns with the
beliefs of a majority or dominant group, it inevitably commits itself
to the principles, moral values, and ideologies of that group at the
expense of others, including minority groups. A state grounded in
democratic principles and the universal protection of fundamental
rights cannot endorse or adopt any particular religion.

Religions undeniably constitute significant social and political
forces, organizing themselves to shape their followers and attract new
members through a specific set of moral values, rituals, and liturgies.
A democratic state must recognize and protect freedom of religion,
belief, and conscience as a fundamental right. This protection implies
refraining from endorsing any specific religion as the state’s own,
ensuring that all individuals, including those who profess no religion,
are free to exercise their beliefs without prejudice.

However, it has become increasingly common for religious groups

to organize and attempt to impose their moral codes on the broader
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community. They often pressure state institutions in various ways
to adopt values that reflect their particular beliefs, sometimes at the
expense of the collective good.

While religious codes of values often resonate within communities
and are deeply embedded in cultural practices and experiences, the
Law —through legislation, legal doctrine, and court decisions —
may sometimes acknowledge and incorporate them?. Nonetheless,
there must always be limits to the decisions of the majority. Even
if a numerically significant and well-organized religious majority
elects representatives to Parliament, the Executive branch, or
other institutions and legitimately promotes its moral perspectives,
minorities must find protection in the Constitution. This safeguard
ensures the defense of their rights and freedoms and provides a
means to resist the moral standards of a temporary majority.

In summary, the Brazilian Constitution of 1988, by establishing
Brazil as a secular state, guarantees the freedom of belief and
conscience for all individuals, without distinction, providing
protection for vulnerable groups and minorities who, as part of the
human element that constitutes the state, are not required to follow
the specific moral standards of a particular religion.

Thus, the manifestations of the State, through any of the three
branches, must respect the principle of secularism. However, the
actions of the Evangelical Parliamentary Front in the Brazilian
Legislative branch interfere with the progress of proposals, such as
policies for AIDS prevention, same-sex marriage, criminalization
of homophobia, opposition to the decriminalization of abortion,
and against the so-called “instant divorce,” among dozens of other
bills. Religious groups work to delay the voting on proposals, remove
them from the agenda, or reject those that would oppose their belief

system, while also working together to approve bills of interest to
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their segment, such as the Estatuto do Nascituro [Statute of the
Unborn|, which, among other measures, provides for the payment
of a minimum wage to women who become pregnant as a result of
rape (Vital & Lopes, 2012, p. 170).

Reproductive health is a topic marked by significant resistance and
is implicated in the moral and religious control of women’s sexuality
and reproductive rights. This issue can only be better understood
from the perspective of gender social relations, as women’s sexual
and reproductive rights are not exercised equally, specifically due to
their condition as women. It is the condition of being a woman, in
a patriarchal, sexist, and heteronormative society, that underscore
the tensions between secularism and the constitutional defense of
sexual and reproductive rights.

Nevertheless, Article 5, section VI, of the Brazilian Constitution
of 1988, which guarantees freedom of conscience and belief, and the
fact that no one can be deprived of rights based on religious belief or
philosophical or political conviction (article 5, section VIII, Federal
Constitution of 1988), provides sufficient barriers to the adoption
of any religious confessions by the state and serves as an express
limitation to parliamentary action, even if representing the desires
of a religious majority. In other words, the constitution of a religious
parliamentary majority cannot impose its moral and religious
convictions on all citizens through the creation of laws. Typically,
the “bancada religiosa parlamentar” [religious parliamentary front]
does not openly advocate for the establishment of a religious State.
Instead, it seeks to ensure that its influence is on a par with that of
other interest groups and pressure groups, seeking the same level
of strength and legitimacy in shaping State policies and decisions

(Vital & Lopes, 2012, p. 4).
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The Executive branch, also restricted in its actions by the
Constitution and the laws, faces the same limitations imposed on
legislative actions.

Mariano Lopez Alarcon (1996, p. 71-72) highlights that societies
are religiously and ideologically diverse and that the State has
become desacralized to act in a secular manner, so that religious
beliefs and practices tend to detach from institutional structures.
Therefore, the primary consequence of secularization is pluralism,
which encompasses all areas (religious, ideological, political, ethical,
scientific, cultural, etc.), becoming more than just a principle in the
new reality of the modern world.

Continuing, the author (Alarcon, 1996) emphasizes that
living in religious and ideological pluralism is an experience that
requires the constant practice of tolerance and vigilance to prevent
religious or ideological exclusivism from evolving into monistic
or fundamentalist positions, which would be unconstitutional.
This creates legal mechanisms to obstruct monism, including the
prohibition of confessionalizing the State.

The Brazilian Federal Constitution of 1988, in article 5, section
VI, establishes that freedom of conscience and belief is inviolable
and guarantees the free exercise of religious practices, protecting
places of worship and their liturgies. Article 5, section VIII, states
that no one shall be deprived of rights due to religious belief or
philosophical or political conviction.

When addressing the political and administrative organization of
the State, the Constitution of 1988 prohibits the Union, the states,
the Federal District, and municipalities from establishing religious
cults or churches, subsidizing them, obstructing their functioning,
or maintaining any relationships of dependence or alliance with

them or their representatives. It clarifies that, according to the
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law, public interest collaboration may occur (article 19, I, Federal
Constitution of 1988).

The relationship between the state and religion in the Constitution
is based on the recognition of a fundamental right to freedom of
belief and conscience, as well as the freedom of philosophical or

political conviction, meaning:

[...] naliberdade de crenca entra a liberdade de escolha da religido,
a liberdade de aderir a qualquer seita religiosa, a liberdade de ndo
aderir a religido alguma, assim como a liberdade de descrenga,
a liberdade de ser ateu e de exprimir o agnosticismo. Mas ndo
compreende a liberdade de embaragar o livre exercicio de
qualquer religido, de qualquer crenca, pois aqui também a
liberdade de alguém vai até onde nio prejudique a liberdade dos

outros (Silva, 2015, p. 242, emphasis by the author).

[] THE FREEDOM OF BELIEF INCLUDES THE FREEDOM TO
CHOOSE A RELIGION, THE FREEDOM TO JOIN ANY RELIGIOUS
SECT, THE FREEDOM NOT TO ADHERE TO ANY RELIGION, AS
WELL AS THE FREEDOM TO DISBELIEVE, THE FREEDOM TO BE AN
ATHEIST, AND TO EXPRESS AGNOSTICISM. HOWEVER, IT DOES
NOT ENCOMPASS THE FREEDOM TO HINDER THE FREE EXERCISE
OF ANY RELIGION OR BELIEF, AS ONE’S FREEDOM ALSO EXTENDS
ONLY TO THE POINT WHERE IT DOES NOT INFRINGE UPON THE

FREEDOM OF OTHERS.

In addition to respecting these freedoms that generate
fundamental rights, the Constitution intended for the State itself
to refrain from sponsoring any religion, meaning that it should be a

secular state.
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Religious freedom also encompasses three liberties: the freedom
of belief, the freedom of worship, and the freedom of religious
organization. Celso Ribeiro Bastos (1999, p. 190-191) establishes the
same distinction and states that the freedom of conscience is not the
same as the freedom of belief, as a free conscience can decide not to
have any belief, meaning that atheists and agnostics are also protected,
and freedom of conscience can also point to adherence to certain moral
and spiritual values that do not follow any religious system.

Regarding the relationship between State and Church, José Afonso
da Silva (2015, p. 243) observes the existence of three systems: confusion,
union, and separation, each with its own variations.” In the “confusion”
system, the State merges with a specific religion, which is characteristic
of the theocratic state, such as the Vatican and Islamic states. In the case
of “union,” the State participates in a particular church’s organization
and functioning, such as its involvement in appointing religious
ministers and their remuneration. This was the system in the Brazilian
Empire. In the Empire’s Political Constitution, the Roman Catholic
Apostolic Religion was the official one, and the only permitted cult was
Catholicism. Other religions were only tolerated as “domestic worship”
in private homes, without being considered temples. The Emperor,
before being crowned, had to swear to maintain the Catholic religion. It
was the Executive Power’s responsibility to appoint Bishops and provide
ecclesiastical benefits. In other words, it was a confessional state.

Only with the Proclamation of the Republic and the Constitution
of 1891 did Brazil become a secular state, allowing and respecting all
religious vocations.

The “separation and collaboration” system is the one adopted
by the Constitution of 1988. The separation aspect is more clearly
defined, as the constitutional text states that the federated units

cannot establish religious cults, create religions or sects, or subsidize
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them with public funds, nor can they hinder the practice of religious
worship by making it more difficult or restricted. This is where the
immunity of places of worship from taxes or other public levies is
included. Regarding separation, relationships of dependency or
alliance with any cult, church, or its representatives are not allowed,
which does not, of course, prevent diplomatic relations with
confessional states in the context of International Law.

As for the “collaboration for public interest”, article 19, section
I of the Constitution can be understood as a provision with limited
effectiveness, depending on the enactment of infraconstitutional
legislation for full application.

A Technical Note from the Legislative Consultancy of the

Chamber of Deputies guides all parliamentarians on this matter:

[...] nos termos da Constituicdo Federal (art. 19, I), o Brasil
adota o historico principio republicano da laicidade - principio
da separacdo entre Estado e Igreja, entre institui¢des
governamentais e religiosas. Portanto, proposi¢cdes ou outros
trabalhos parlamentares de carater religioso ferem esse
principio constitucional.

[--]

O principio do Estado Laico e, portanto, tipico das nacgdes
que vivem sob a égide do Estado Democratico de Direito. So
ndo € observado hoje nas teocracias, como as que existem em
algumas nag¢des, sobretudo do mundo isldmico, e em nagdes e
sociedades tribais. E é sobejamente sabido o preco que se paga
nos regimes teocraticos pela mistura das razdes de Estado com
as de crenca e culto religioso. (Almeida Junior, 2013, p. 3-4).

[...] ACCORDING TO THE FEDERAL CONSTITUTION (ART. 19, I), BRAZIL
ADOPTS THE HISTORIC REPUBLICAN PRINCIPLE OF SECULARISM - THE
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PRINCIPLE OF SEPARATION BETWEEN STATE AND CHURCH, BETWEEN
GOVERNMENTAL AND RELIGIOUS INSTITUTIONS. THEREFORE,
PARLIAMENTARY BILLS OR OTHER MOVES OF A RELIGIOUS NATURE
VIOLATE THIS CONSTITUTIONAL PRINCIPLE.

[..]

THE PRINCIPLE OF A SECULAR STATE IS CHARACTERISTIC OF
NATIONS THAT LIVE UNDER THE RULE OF LAW IN A DEMOCRATIC
STATE. IT IS ONLY NOT OBSERVED TODAY IN THEOCRACIES, SUCH
AS THOSE IN SOME ISLAMIC COUNTRIES, AND IN TRIBAL NATIONS
AND SOCIETIES. THE PRICE PAID IN THEOCRATIC REGIMES FOR
MIXING THE REASONS OF STATE WITH THOSE OF RELIGIOUS
BELIEF AND WORSHIP IS WELL-KNOWN.

The Federal Constitution of 1988, by opting for a secular state,
chose the regime of tolerance and respect for diversity. As Jorge

Miranda (1993, p. 357) points out:

[...] sem plena liberdade religiosa, em todas as suas dimensdes
- compativel, com diversos tipos de relacdes das confissdes
religiosas com o Estado - ndo ha plena liberdade cultural, nem
plena liberdade politica. Assim como, em contrapartida, ai
onde falta a liberdade politica, a normal expansio da liberdade
religiosa fica comprometida ou ameagada.

[] WITHOUT COMPLETE RELIGIOUS FREEDOM, IN ALL ITS
ASPECTS -~ IN ALIGNMENT WITH DIFFERENT TYPES OF RELATIONS
BETWEEN RELIGIOUS DENOMINATIONS AND THE STATE - THERE
IS NO TRUE CULTURAL OR POLITICAL FREEDOM. LIKEWISE,
WHERE POLITICAL FREEDOM IS RESTRICTED, THE NATURAL
DEVELOPMENT OF RELIGIOUS FREEDOM IS COMPROMISED OR
THREATENED.COMPROMISED OR THREATENED.
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The treatment of freedom of belief and conscience, as a
fundamental constitutional right, is, therefore, key to ensuring
sexual and reproductive rights. Without adopting any particular
religious or moral conception in the debate, the State must guarantee
all perspectives within the private sphere.

It is also important to note that the decriminalization of abortion
will not force anyone to undergo the procedure, precisely because
the State is secular, and it ensures the exercise of all moral and
religious conceptions. What has been observed, however, is a certain

appropriation of legal discourse by religious arguments:

A narrativa religiosa do direito absoluto do concepto como
sinénimo do direito a vida elude seu ponto de partida religioso,
pois se traveste de narrativa juridica e elide os principios da
narrativa juridica baseados na ponderacido entre distintos bens
juridicos. Busca produzir uma nova fundacdo do conceito de
pessoa capaz de esquecer que a pessoa juridicamente tornada
“sujeito de direitos” pressupde o contexto do sujeito em
relacdes sociais. Hierarquiza os supostos direitos das mulheres
como subalternos aos aventados direitos do zigoto, da morula,
do embrido e do feto (a qualquer tempo de sua formagdo e
em qualquer circunstancia, de tal forma que se esvanecem
ndo so os direitos das mulheres sobre sua reproducdo, como
seus direitos a vida, a saude e a vida digna. Ao se apropriar
da linguagem dos direitos humanos, a distorce em nome da
sacralizacdo de uma vida em abstrato, e ndo de uma pessoa

social em concreto. (Machado, 2017, n.p.)

THE RELIGIOUS NARRATIVE OF THE ABSOLUTE RIGHT OF THE
CONCEPTUS AS SYNONYMOUS WITH THE RIGHT TO LIFE ELUDES

ITS RELIGIOUS STARTING POINT, AS IT CLOAKS ITSELF IN LEGAL
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NARRATIVE AND BYPASSES THE PRINCIPLES OF LEGAL REASONING
BASED ON THE WEIGHING OF DISTINCT LEGAL INTERESTS. IT
SEEKS TO CREATE A NEW FOUNDATION FOR THE CONCEPT OF
PERSONHOOD THAT FORGETS THAT THE LEGALLY RECOGNIZED
“PERSON SUBJECT TO RIGHTS” PRESUPPOSES THE CONTEXT OF
THE INDIVIDUAL WITHIN SOCIAL RELATIONS. IT HIERARCHIZES
THE SUPPOSED RIGHTS OF WOMEN AS SUBORDINATE TO THE
ASSERTED RIGHTS OF THE ZYGOTE, MORULA, EMBRYO, AND
FETUS (AT ANY STAGE OF THEIR DEVELOPMENT AND UNDER ANY
CIRCUMSTANCE), TO THE EXTENT THAT NOT ONLY ARE WOMEN’S
RIGHTS TO REPRODUCTION OBSCURED, BUT ALSO THEIR RIGHTS
TO LIFE, HEALTH, AND DIGNITY. BY APPROPRIATING THE
LANGUAGE OF HUMAN RIGHTS, IT DISTORTS IT IN THE NAME
OF THE SACRALIZATION OF AN ABSTRACT LIFE, RATHER THAN
OF A CONCRETE SOCIAL PERSON.EALTH, AND DIGNITY. BY
APPROPRIATING THE LANGUAGE OF HUMAN RIGHTS, IT DISTORTS
IT IN THE NAME OF THE SACRALIZATION OF AN ABSTRACT LIFE,

RATHER THAN OF A CONCRETE SOCIAL PERSON.

It is also worth highlighting that:

Sociedades fortemente marcadas por uma tradig3o catdlica sdo
conformadas por um imagindrio social em que a maternidade
ndo se coloca como uma escolha, mas como uma obrigacdo
que se impde duplamente, como uma realizacdo e como
uma “punicdo” para as mulheres, que, caso tenham relagdes
sexuais fora do escopo do casamento, devem arcar sozinhas
com o 6nus dessa escolha

[...]

Embora diversas religies condenem ostensivamente a pratica
do aborto, essa condenagdo deve ter lugar no ambito de cada
comunidade religiosa e ndo no espago publico da atuagio

estatal, forcosamente laico por mandamento constitucional.
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E por isso que a argumentacio religiosa que embasa a defesa
da vida do feto a todo custo faz sentido no ambito privado
da vivéncia de cada crenca, mas ndo pode ser imposta
publicamente como regra moral a toda populacio, ainda que
em um pais de maioria catdlica. Isso significaria infringir o
direito a liberdade religiosa daqueles que professam outras
religies ou mesmo nenhuma religido, impondo uma unica
perspectiva a toda sociedade e violando simultaneamente os
direitos de laicidade na prestacdo de servicos publicos de saude
e de autonomia privada e liberdade religiosa de cada mulher.
O campo juridico - que também € da esfera publica -, também
nao pode utilizar o entendimento religioso sob pena de ferir a
laicidade do Estado. (Gongalves & Rosendo, 2015, p. 314-315).

SOCIETIES THAT ARE STRONGLY INFLUENCED BY A CATHOLIC
TRADITION ARE SHAPED BY A SOCIAL MINDSET ACCORDING
TO WHICH MOTHERHOOD IS NOT SEEN AS A CHOICE BUT AS AN
OBLIGATION IMPOSED IN TWO WAYS: AS A FULFILLMENT AND
AS A “PUNISHMENT” FOR WOMEN WHO ENGAGE IN SEXUAL
RELATIONS OUTSIDE THE BOUNDS OF MARRIAGE AND ARE
EXPECTED TO BEAR THE BURDEN OF THAT CHOICE ALONE.

[..]

ALTHOUGH VARIOUS RELIGIONS OPENLY CONDEMN THE
PRACTICE OF ABORTION, THIS CONDEMNATION MUST REMAIN
WITHIN THE REALM OF EACH RELIGIOUS COMMUNITY AND NOT
EXTEND INTO THE PUBLIC SPHERE OF STATE ACTION, WHICH
IS CONSTITUTIONALLY REQUIRED TO BE SECULAR. THIS IS WHY
RELIGIOUS ARGUMENTS SUPPORTING THE DEFENSE OF FETAL
LIFE AT ALL COSTS MAY HOLD MEANING WITHIN THE PRIVATE
PRACTICE OF INDIVIDUAL FAITHS BUT CANNOT BE PUBLICLY
IMPOSED AS A MORAL RULE ON THE ENTIRE POPULATION,

EVEN IN A PREDOMINANTLY CATHOLIC COUNTRY. DOING
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SO WOULD INFRINGE UPON THE RELIGIOUS FREEDOM OF
THOSE WHO ADHERE TO OTHER RELIGIONS OR NONE AT ALL,
IMPOSING A SINGLE PERSPECTIVE ON SOCIETY AS A WHOLE AND
SIMULTANEOUSLY VIOLATING THE PRINCIPLES OF SECULARISM IN
PUBLIC HEALTH SERVICES, AS WELL AS THE PRIVATE AUTONOMY
AND RELIGIOUS FREEDOM OF EACH WOMAN. THE LEGAL FIELD
— ALSO PART OF THE PUBLIC DOMAIN — LIKEWISE CANNOT RELY
ON RELIGIOUS UNDERSTANDING WITHOUT COMPROMISING THE

SECULAR NATURE OF THE STATE.

The guarantee of a secular State is fundamentally important to
interpret the prohibition of abortion in light of this principle, as well
astointerpretthe protection of the righttolife and other fundamental
constitutional rights of women as constitutional barrierstouphold the
criminalization of abortion. As previously stated, decriminalization
would allow each woman to make her moral choices consciously and
responsibly, as abortion would not be a crime, motherhood would
not be mandatory, and there would be no obligation to undergo an
abortion, respecting each individual’s beliefs and moral values.
Neither religions nor any belief or philosophical conviction should
impose themselves on others in disregard of human dignity, freedom,
self-determination, reproductive health, and family planning rights.

Flavia Piovesan (2007, p. 67) points out secularism as a political
argument for revising the criminalization of abortion, emphasizing
that a secular State is essential for exercising human rights and
fostering a free, diverse, and pluralistic society. She argues that
there is no scientific consensus on when life begins — whether at
fertilization, the embryo’s implantation in the uterus, or only with
extrauterine life, as Judaism suggests. Within Catholicism itself, St.
Thomas Aquinas firmly maintained that the soul entered the fetus

after a certain period — 40 days for males and 8o days for females.
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For many years, under this doctrine, the Catholic Church considered
abortion not a crime when performed early in pregnancy, before the
fetus was thought to acquire a soul.

Similarly, Samantha Buglione (2013, p. 200) argues that the
criminalization of voluntary abortion is rooted in a purely moral
domain, which neither science nor ethics can dictate. The conflict
arises from the different moral beliefs about life and from the
freedom of belief guaranteed by the same legal framework that
inadvertently fosters discrimination. Consequently, this situation
violates fundamental principles of democratic order, such as freedom
of belief, freedom of thought, and equality.

State secularism is a prerequisite for the realization of all
constitutional rights involved in the abortion decriminalization
debate. It is a necessary foundation to exercise these rights and for
a secular understanding of the right to life. Moreover, it enables the
proportional balancing of protecting the embryo’s life according to
its development while safeguarding the other constitutional rights of

women, which will be examined in greater detail in the next chapter.

2.2 RIGHT TO LIFE: CONSTITUTIONAL PROTECTION
INTEGRATED IN THE INTER AMERICAN CONVENTION
OF HUMAN RIGHTS - PACT OF SAN JOSE, COSTA RICA

A fetus was found near a trash bin in a restricted area of the
hospital. A few days earlier, there had been a theft of misoprostol
from the hospital pharmacy. Several employees were questioned,
but nothing was discovered. One employee who had missed work
the following day presented a medical certificate stating that she

was not pregnant during the police investigation.
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Lucia went to the hospital with severe abdominal pain, unaware
that she was pregnant. She felt the urge to defecate and went to
the bathroom. She did not examine what came out of her body.
Afterward, when she wiped, there was no blood. Later, hospital
staff found a fetus of about 6 months in the toilet.

An 8-month-old fetus was found in a public restroom in the emergency

department. No one could be identified as the person responsible.

When addressing the decriminalization of abortion, it is impossible
not to discuss life. Abortion is criminalized under the Brazilian Penal
Code with the supposed aim of protecting “life.” Life is a fundamental
constitutional right. As Roberto Dias (2012) has already stated when
discussing the end of life, death, or dignified death as a constitutional

right, this book does not seek to define life either:

Esse estudo ndo tem, obviamente, a pretensdo de definir a
vida, mesmo porque ela parece indefinivel, por contemplar
uma gama de inumeraveis rela¢Ges, alegrias, sofrimentos,
reacdes, angustias, prazeres, etc. Por esses motivos, pode-se
dizer que a vida é muito mais do que o ciclo que se inicia em
um certo momento e termina com a morte, pois a vida nido é
precisa. Viver € et cetera. A vida deve ser compreendida em
sua complexidade e, principalmente, em sua qualidade, e ndo
como um intervalo de tempo ou apenas como um fenémeno

biologico. (Dias, 2012, p. 117)

THIS STUDY OBVIOUSLY DOES NOT INTEND TO DEFINE LIFE,
ESPECIALLY SINCE IT SEEMS INDEFINABLE, ENCOMPASSING AN
INNUMERABLE RANGE OF RELATIONSHIPS, JOYS, SUFFERINGS,
REACTIONS, ANXIETIES, PLEASURES, ETC. FOR THESE REASONS, IT CAN

BE SAID THAT LIFE IS MUCH MORE THAN THE CYCLE THAT BEGINS AT
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A CERTAIN MOMENT AND ENDS WITH DEATH, AS LIFE IS NOT PRECISE.
LIVING IS ET CETERA. LIFE MUST BE UNDERSTOOD IN ITS COMPLEXITY
AND, MOST IMPORTANTLY, IN ITS QUALITY, NOT MERELY AS A SPAN OF

TIME OR SIMPLY AS A BIOLOGICAL PHENOMENON.

The right to life, within the constitutional framework, is one of
those rights known as classic rights. It was among the first rights
included in the Declarations of Rights and Constitutions of modern
constitutionalism. It is closely linked to the Liberal State model, and
initially, it was interpreted as the guarantee of biological, physical,
and organic life, requiring, for its protection, the non-intervention
of the State, meaning that the State should not violate people’s lives,
kill them, or interfere with their ability to live.

After the socialist revolutions and the rise of the Social State,
the right to life took on a new meaning, one that was social and
collective. Therefore, the protection of the right to life now involves
the guarantee of minimum conditions for a good life — one of quality,
where health, education, housing, work, leisure, well-being, etc.,
are ensured. In short: human dignity. Thus, the mere abstention of
the State is not enough to achieve these values; on the contrary, the
State must consistently act to achieve these other rights related to
the right to life through public policies.

The right to life, along with the rights to liberty, equality, security,
and property, is part of the classic rights, the first ones to be
constitutionalized, and all of them are outlined early in the section
“Fundamental Rights and Guarantees” and are part of the head of
Article 5 of the Federal Constitution of 1988.

Therefore, the right to life is part of the set of fundamental rights
in its constitutional framework and is the subject of study for anyone

who delves into Constitutional Law or Human Rights. Thus, any
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constitutionalistshould, atfirst,be concerned with definingitslimits,
interpreting its meaning and scope, and, in some way, addressing
the issue of abortion, to which it is directly related. However, this is
not exactly what happens in Brazilian Constitutional Law. Scholars
of Constitutional Law rarely focus monographically on the subject,
with few exceptions; very few books or manuals address the issue,
and even fewer do so in any depth..

In this context, it is worth mentioning the book of José Afonso da Silva

(2015, p. 205, emphasis in the original) that seeks to address the subject:

Houve trés tendéncias no seio da Constituinte. Uma queria
assegurar o direito a vida, desde a concepgdo, o que importava
em proibir o aborto. Outra previa que a condi¢do de sujeito
de direito se adquiria pelo nascimento com vida, sendo que a
vida intrauterina, inseparavel do corpo que a concebesse ou a
recebesse, € responsabilidade da mulher, o que possibilitava
o aborto. A terceira entendia que a Constituicdo ndo deveria
tomar partido na disputa, nem vedando, nem admitindo o
aborto. Mas esta ndo saiu inteiramente vencedora porque
a Constituicdo parece inadmitir o abortamento. Tudo vai
depender da decisdo sobre quando comeca a vida. A nds, nos
parece que, no feto, ja existe vida humana. Demais, numa
época em que ha muitos recursos para evitar a gravidez,
parece injustificavel a interrup¢io da vida intrauterina
que se ndo evitou. No fundo, a questdo sera decidida pela
legislacdo ordindria, especialmente a penal, a que cabe
definir a criminalizacdo e descriminalizacdo do aborto. E, por
certo ha casos em que a interrup¢do da gravidez tem inteira
justificativa, como a necessidade de salvamento da vida da
mae, o de gravidez decorrente de copula forcada e outros que a

ciéncia médica aconselhar.
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THEREWERE THREE TRENDSWITHIN THE CONSTITUENTASSEMBLY.
ONE AIMED TO GUARANTEE THE RIGHT TO LIFE FROM CONCEPTION,
WHICH WOULD INVOLVE PROHIBITING ABORTION. ANOTHER
ARGUED THAT THE CONDITION OF BEING A SUBJECT OF RIGHTS WAS
ACQUIRED BY BIRTH WITH LIFE, WITH INTRAUTERINE LIFE BEING
INSEPARABLE FROM THE BODY THAT CONCEIVED OR RECEIVED
IT, MAKING IT THE WOMAN’S RESPONSIBILITY, WHICH ALLOWED
FOR ABORTION. THE THIRD BELIEVED THAT THE CONSTITUTION
SHOULD NOT TAKE SIDES IN THE DISPUTE, NEITHER PROHIBITING
NOR PERMITTING ABORTION. HOWEVER, THIS POSITION WAS NOT
ENTIRELY VICTORIOUS BECAUSE THE CONSTITUTION SEEMS TO
REJECT ABORTION. EVERYTHING WILL DEPEND ON THE DECISION
REGARDING WHEN LIFE BEGINS. TO US, IT SEEMS THAT HUMAN
LIFE ALREADY EXISTS IN THE FETUS. MOREOVER, IN AN ERA WHEN
THERE ARE MANY RESOURCES TO PREVENT PREGNANCY, IT SEEMS
UNJUSTIFIABLE TO TERMINATE INTRAUTERINE LIFE THAT WAS
NOT PREVENTED. ULTIMATELY, THE ISSUE WILL BE DECIDED BY
ORDINARY LEGISLATION, PARTICULARLY PENAL LAW, WHICH
WILL DEFINE THE CRIMINALIZATION AND DECRIMINALIZATION OF
ABORTION. AND CERTAINLY, THERE ARE CASES WHERE PREGNANCY
TERMINATION IS FULLY JUSTIFIED, SUCH AS IN THE NEED TO SAVE
THE MOTHER’S LIFE, PREGNANCIES RESULTING FROM FORCED

INTERCOURSE, AND OTHERS THAT MEDICAL SCIENCE MAY ADVISE.

Several authors, including those mentioned below, affirm that
the Constitution guarantees the right to life from conception, or
from the uterine phase, some of them, without providing further

justification for their claims:
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O direito a vida é o mais fundamental de todos os direitos,
ja que se constitui em pré-requisito a existéncia de todos os
demais direitos.

O inicio da mais preciosa garantia individual devera ser
dado pelo bidlogo, cabendo ao jurista, tio-somente dar-lhe o
enquadramento legal, pois do ponto de vista bioldgico a vida
se inicia com a fecundac¢io do 6vulo pelo espermatozoide,
resultando um ovo ou zigoto. Assim a vida viavel, portanto,
comeca com a nida¢ao, quando se inicia a gravidez.

[...]

A Constituicdo, € importante ressaltar, protege a vida de forma

geral, inclusive uterina. (Moraes, 2009, p. 35)

THE RIGHT TO LIFE IS THE MOST FUNDAMENTAL OF ALL RIGHTS, AS
IT IS A PREREQUISITE FOR THE EXISTENCE OF ALL OTHER RIGHTS.
THE BEGINNING OF THE MOST PRECIOUS INDIVIDUAL GUARANTEE
SHOULD BE ESTABLISHED BY BIOLOGISTS, WITH LEGAL EXPERTS
MERELY PROVIDING ITS LEGAL FRAMEWORK. FROM A BIOLOGICAL
PERSPECTIVE, LIFE BEGINS WITH THE FERTILIZATION OF THE EGG
BY THE SPERM, RESULTING IN A ZYGOTE. THEREFORE, VIABLE LIFE
BEGINS WITH IMPLANTATION, WHEN PREGNANCY STARTS. [] IT
ISIMPORTANT TO NOTE THAT THE CONSTITUTION PROTECTS LIFE

IN A GENERAL SENSE, INCLUDING UTERINE LIFE.

A Constituicdo assegurou o direito a vida. Em outras palavras,
o texto constitucional proibiu a adogdo de qualquer mecanismo
que, em ultima anadlise, resulte na solu¢io nio espontinea do
processo vital.

Ao lado desse aspecto, releva observar que outras formas de
interrup¢do do processo vital estdo igualmente proibidas pelo

texto constitucional, dentre elas a eutandsia e o aborto.
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[...]

E que a vida, iniciada, com a concep¢io, nio pode sofrer
solu¢do de continuidade nio espontinea, fazendo com que o
direito a ela também se estenda ao nascituro. Logo, mesmo
uma emenda constitucional ndo poderia legitimar o aborto em
nosso sistema juridico fora das hipoteses ja admitidas, sabido
que é o disposto no art. 60, parag. 4°, IV da Constitui¢io da
Republica, que petrificou os chamados direitos individuais.

(Aratjo & Nunes Junior, 2015, p. 214).

THE CONSTITUTION ENSURES THE RIGHT TO LIFE, WHICH, IN
OTHER WORDS, MEANS THAT IT PROHIBITS THE ADOPTION OF
ANY MECHANISM THAT WOULD ULTIMATELY LEAD TO THE NON-
SPONTANEOUS TERMINATION OF THE VITAL PROCESS. IN THIS
CONTEXT, IT IS IMPORTANT TO HIGHLIGHT THAT OTHER FORMS
OF INTERRUPTION OF THE VITAL PROCESS, SUCH AS EUTHANASIA
AND ABORTION, ARE ALSO PROHIBITED BY THE CONSTITUTIONAL
TEXT. [..] LIFE, ONCE BEGUN WITH CONCEPTION, CANNOT BE
PREMATURELY INTERRUPTED BY NON-SPONTANEOUS MEANS,
EXTENDING THE RIGHT TO LIFE TO THE UNBORN. THEREFORE, EVEN
A CONSTITUTIONAL AMENDMENT COULD NOT LEGITIMIZE ABORTION
OUTSIDE THE EXCEPTIONS ALREADY RECOGNIZED, AS STIPULATED
IN ARTICLE 60, PARAGRAPH 4, IV OF THE BRAZILIAN CONSTITUTION,

WHICH SOLIDIFIED THE SO CALLED INDIVIDUAL RIGHTS.

O elemento decisivo para se reconhecer e se proteger o direito
a vida é a verificacdo de que existe vida humana desde a
concepgdo, quer ela ocorra naturalmente, quer in vitro. O
nascituro € um ser humano. Trata-se, indisputavelmente, de
um ser vivo, distinto da m3e que o gerou, pertencente a espécie

bioldgica do homo sapiens. Isso é bastante para que seja titular
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do direito a vida - apanagio de todo ser que surge do fenomeno
da fecundagdo humana.

O direito a vida ndo pressupde mais do que pertencer a espécie
homo sapiens. Acreditar que somente haveria pessoa no ser
dotado de autoconsciéncia é reduzir o ser humano a uma
propriedade do individuo da espécie humana, que inclusive
pode ser perdida ao longo da sua existéncia. O individuo que
se consubstancia da fusdo de gametas humanos ndo € apenas
potencialmente humano ou uma pessoa em potencial; € um
ser humano, por pertencer a espécie humana. Por conta dessa
sua espécie humana, o ainda nio nascido tem direito a vida
como os ja nascidos, até por imposicdo do principio da igual

dignidade humana. (Mendes & Branco, 2015, p. 259).

THE DECISIVE ELEMENT IN RECOGNIZING AND PROTECTING
THE RIGHT TO LIFE IS THE FACT THAT HUMAN LIFE EXISTS FROM
CONCEPTION, WHETHER IT OCCURS NATURALLY OR THROUGH
IN VITRO FERTILIZATION. THE UNBORN IS A HUMAN BEING—A
DISTINCT LIFE FORM, SEPARATE FROM THE MOTHER WHO
CARRIES IT, BELONGING TO THE BIOLOGICAL SPECIES Howmo
Sapiens. THIS FACT ALONE IS SUFFICIENT FOR IT TO BE ENTITLED
TO THERIGHT TO LIFE—ANINHERENT RIGHT OF ANY BEING THAT
COMES FROM THE PHENOMENON OF HUMAN FERTILIZATION.

THE RIGHT TO LIFE DOES NOT REQUIRE MORE THAN BEING A
MEMBER OF THE Homo SapiENs SPECIES. TO BELIEVE THAT A
PERSON ONLY EXISTS ONCE AN INDIVIDUAL POSSESSES SELF-
CONSCIOUSNESS IS TO REDUCE THE HUMAN BEING TO A MERE
PROPERTY OF THE INDIVIDUAL, WHICH CAN EVEN BE LOST
THROUGHOUT ONE’S LIFE. THE INDIVIDUAL CREATED BY THE
FUSION OF HUMAN GAMETES IS NOT JUST POTENTIALLY HUMAN
OR A PERSON IN POTENTIAL; IT IS A HUMAN BEING, SIMPLY BY

BELONGING TO THE HUMAN SPECIES. BECAUSE OF THIS, THE
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UNBORN HAS THE RIGHT TO LIFE AS MUCH AS THE BORN, DRIVEN

BY THE PRINCIPLE OF EQUAL HUMAN DIGNITY.

O direito a vida € o mais importante de todos os direitos. Sem
a protecdo incondicional do direito a vida, os fundamentos da
Republica Federativa do Brasil ndo se realizam. Daia Constituicdo
proteger todas as formas de vida, inclusive a uterina.

[.]

O direito a vida inicia-se com a fecunda¢do do dvulo pelo

espermatozoide, resultando num ovo ou zigoto. (Bulos, 2008,

P- 414-423)

THE RIGHT TO LIFE IS THE MOST IMPORTANT OF ALL RIGHTS.
WITHOUT THE UNCONDITIONAL PROTECTION OF THE RIGHT
TO LIFE, THE FOUNDATIONS OF THE FEDERATIVE REPUBLIC
OF BRAZIL ARE NOT REALIZED. HENCE, THE CONSTITUTION

PROTECTS ALL FORMS OF LIFE, INCLUDING THE UTERINE ONE.

THE RIGHT TO LIFE BEGINS WITH THE FERTILIZATION OF THE

EGG BY THE SPERM, RESULTING IN AN EGG OR ZYGOTE.

André Ramos Tavares (2012, p. 576) affirms that, regarding the
initial moment of life protection, the theory of conception embraced
by the Catholic Church has been adopted. This theory defends the
existence of human life from the moment of conception and aligns
with the current directive of Brazilian legal systems. It is worthy to
note that such affirmation is not based on the original wording of
the Constitution but rather on interpretations from the Child and
Adolescent Statute, the Civil Code, and the American Convention on

Human Rights (Pact of San José, Costa Rica).
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Regarding the Pact, the author observes that while it generally
protects life from conception, it allows for exceptions. These
exceptions, however, must respect the principle of proportionality
— minimally harming the right in question — and are particularly
justified — the relativization — when other equally constitutional
values, such as a woman'’s right to health, life, dignity and many
others are at stake. In specific cases, these circumstances may justify
deviating from the directive to protect life from conception.

Daniel Sarmento (2007, p. 6) delves deeply into this issue in his
article published in the anthology Nos limites da vida: aborto, clonagem
humana e eutandsia sob a perspectiva dos direitos humanos [The Limits
of Life: abortion, human cloning, and euthanasia from the perspective
of human rights.]. He highlights that constitutional courts worldwide
increasingly recognize protection for the life of the unborn but with
less intensity compared to the rights of those already born.

Maria Garcia has also extensively explored this subject through
constitutional law since 1998, publishing articles in academic journals.
She argues that life begins at conception and that the constitutional
right to life is safeguarded from that point. While strongly opposing
abortion, Garcia generally supports its decriminalization. She reasons
that women who undergo abortions already endure consequences
within their own bodies and need education and support to avoid
recurrence, enabling them to make autonomous decisions about their

lives without fear or unnecessary obstacles.

Ha trés formas de assassinato legal, as trés igualmente
execraveis: a pena de morte, a guerra e o aborto.
Sem duvida que, no momento em que o dvulo é fecundado

existe vida humana, isto €, ha possibilidade de existir um
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ser humano. Se existe vida e pessoa - em potencial - deve ser
protegida, contra tudo e contra todos, inclusive a mde - ou
melhor, no caso, a sua portadora.

[...]

Em conclusdo, nos posicionamos contrariamente a legalizacdo
do aborto:

(1) no momento em que houve fecundacdo, existe vida, isto é,
existe a possibilidade do ser humano: homem in spem;

(2) € fase indispensavel para as fases seguintes, isto €, ndo
haverd ser humano completo, apto aviraluz, se ndo houveruma
fase inicial de fecundacdo. Logo, ndo importa a especificacdo
do momento em que existe vida humana;

(3) existindo vida, esta protegida pela Constituicao (art. 5.°, caput,
da CF/1988 contra tudo e contra todos, inclusive sua portadora;
A proposta, entretanto, € de descriminalizacdo do aborto. A
mulher que aborta cumpre uma pena contra si mesma, no
seu proprio corpo e necessita, efetivamente, de informacio
e prote¢do para ndo reincidir e decidir sobre o seu proprio

caminho sem entraves e temores. (Garcia, 1998, pp. 1-2 and 8-9)

THERE ARE THREE FORMS OF LEGAL MURDER, ALL EQUALLY
REPREHENSIBLE: THE DEATH PENALTY, WAR, AND ABORTION.
[...] UNDOUBTEDLY, AT THE MOMENT THE EGG IS FERTILIZED,
HUMAN LIFE EXISTS; THAT IS, THERE IS THE POSSIBILITY OF A
HUMAN BEING COMING INTO EXISTENCE. IF LIFE AND A PERSON
— IN POTENTIAL — EXIST, THEY MUST BE PROTECTED AGAINST
EVERYTHING AND EVERYONE, INCLUDING THE MOTHER — OR
RATHER, IN THIS CASE, THE BEARER.

[...] IN CONCLUSION, WE POSITION OURSELVES AGAINST THE
LEGALIZATION OF ABORTION:

AT THE MOMENT OF FERTILIZATION, LIFE EXISTS, MEANING

THERE IS THE POSSIBILITY OF A HUMAN BEING (HOMO IN SPEM).
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THIS IS AN INDISPENSABLE PHASE FOR SUBSEQUENT STAGES;
THAT IS, THERE WILL NOT BE A COMPLETE HUMAN BEING, READY
TO BE BORN, WITHOUT AN INITIAL STAGE OF FERTILIZATION.
THEREFORE, SPECIFYING THE EXACT MOMENT WHEN HUMAN
LIFE BEGINS IS UNNECESSARY.

ONCE LIFE EXISTS, IT IS PROTECTED BY THE CONSTITUTION
(ARTICLE 5, Capur, OF THE 1988 FEDERAL CONSTITUTION)
AGAINST ALL THREATS, INCLUDING THOSE POSED BY ITS BEARER;
HOWEVER, THE PROPOSAL IS FOR THE DECRIMINALIZATION OF
ABORTION. A WOMAN WHO UNDERGOES AN ABORTION INFLICTS
PUNISHMENT ON HERSELF, ON HER OWN BODY, AND SHE TRULY
NEEDS EDUCATION AND SUPPORT TO AVOID RECURRENCE AND

TO DECIDE HER PATH WITHOUT OBSTACLES OR FEARS.

Ten years later, in 2008, the author revisited the topic and
maintained her previous stance, expressing support for the
decriminalization of abortion while opposing its legalization.
She also suggested Restorative Justice mechanisms as a means of

addressing the issue:

Certos pressupostos tém de ser colocados:

(1) a Constituicdo erigiu a vida em bem juridico;

(2) juridicamente, a vida € um processo que se inicia com o
ovulo fecundado e termina com a morte;

(3) a compartimentalizacdo desse processo cabe as ciéncias
naturais, parafins didaticos, medicinais e outros, consentaneos
as suas finalidades.

[-]

A proposta, entretanto, é de descriminaliza¢do do aborto. A
mulher que aborta agride seu proprio corpo e necessita, antes
de tudo, de informacdo e de protecdo.

(1) A educagdo em todos os niveis (sexual, emocional, social,
politica) se demonstra como a unica possibilidade efetiva de
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reverter o grave quadro que o assunto envolve, em nivel de
prevencdo; planejamento familiar;

(2) legislagdo especifica e juizo especial, mediante penalidade
educacional; medidas de seguranca e apoio: trabalho,
protecdo a mulher e a crianga pelos drgdos sociais/estatais de
atendimento ao que constitui o fundamento da sociedade, a
maternidade, a familia.

A proposta orienta-se, portanto, para o aproveitamento desses
pressupostos e medidas, nas infracdes do direito a vida pelo aborto:
vedado, porém nio criminalizado, mediante lei especifica, dirigida
a condi¢io feminina que, nessa condic¢do, ficaria vinculada a um
circulo restaurativo, de componentes interdisciplinares, durante
tempo certo, seja como apoio e auxilio, em cardter preventivo ou,
a posteriori, no mesmo sentido de atendimento as causas e nio,
apenas, aos efeitos dos atos praticados.

Atender-se-ia, por essa forma, a prevengdo do aborto: e ainda
quando ocorrido, em muitos casos, pelas medidas de apoio e
esclarecimento, a restaura¢io das vidas de muitas mulheres,
hoje apenas consideradas criminosas no que tém, igualmente,
de vitimas - de muitos e diferenciados algozes, mas sobretudo,
de si mesmas. (Garcia, 2008b, pp.3¢e7)

CERTAIN ASSUMPTIONS MUST BE ESTABLISHED:

(1) THE CONSTITUTION HAS ELEVATED LIFE TO THE STATUS OF A
LEGAL INTEREST;

(2) LEGALLY, LIFE IS A PROCESS THAT BEGINS WITH THE
FERTILIZED EGG AND ENDS WITH DEATH;

(3) THE COMPARTMENTALIZATION OF THIS PROCESS IS THE
DOMAIN OF THE NATURAL SCIENCES, FOR EDUCATIONAL,
MEDICAL, AND OTHER PURPOSES CONSISTENT WITH THEIR GOALS.
THE PROPOSAL, HOWEVER, IS FOR THE DECRIMINALIZATION OF

ABORTION. A WOMAN WHO UNDERGOES AN ABORTION HARMS
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HER OWN BODY AND, ABOVE ALL, REQUIRES INFORMATION AND
PROTECTION.

(1) ADUCATION AT ALL LEVELS (SEXUAL, EMOTIONAL, SOCIAL,
POLITICAL) IS SHOWN TO BE THE ONLY EFFECTIVE WAY TO
REVERSE THE GRAVE SITUATION SURROUNDING THE ISSUE,
FOCUSING ON PREVENTION AND FAMILY PLANNING;

(2) SPECIFIC LEGISLATION AND A SPECIALIZED COURT, WITH
EDUCATIONAL PENALTIES, SECURITY MEASURES, AND SUPPORT:
WORK, PROTECTION FOR WOMEN AND CHILDREN THROUGH
SOCIAL/STATE AGENCIES AIMED AT SAFEGUARDING THE
FOUNDATION OF SOCIETY, MOTHERHOOD AND THE FAMILY.
THE PROPOSAL IS, THEREFORE, ORIENTED TOWARDS UTILIZING
THESE ASSUMPTIONS AND MEASURESIN ADDRESSING VIOLATIONS
OF THE RIGHT TO LIFE CAUSED BY ABORTION: PROHIBITED
BUT NOT CRIMINALIZED, THROUGH SPECIFIC LEGISLATION
TARGETING THE FEMALE CONDITION. WOMEN IN THIS
SITUATION WOULD BE LINKED TO A RESTORATIVE CIRCLE WITH
INTERDISCIPLINARY COMPONENTS, FOR A DEFINED PERIOD,
PROVIDING SUPPORT AND ASSISTANCE EITHER PREVENTIVELY
OR RETROACTIVELY, ADDRESSING THE CAUSES RATHER THAN
JUST THE EFFECTS OF THE ACTS COMMITTED.

THIS APPROACH WOULD SERVE TO PREVENT ABORTION AND, IN
MANY CASES, EVEN WHEN IT OCCURS, THROUGH SUPPORTIVE
AND INFORMATIVE MEASURES, TO RESTORE THE LIVES OF MANY
WOMEN WHO ARE CURRENTLY ONLY REGARDED AS CRIMINALS
BUT ARE EQUALLY VICTIMS—OF VARIOUS AND DISTINCT

OPPRESSORS, AND, ABOVE ALL, OF THEMSELVES.

In a text published in 2008, regarding human embryos and the
principle of human dignity — months before the publication on
the inviolability of the right to life and abortion — Garcia develops

the thesis that human life begins at fertilization. Although the
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Constitution does not specify the beginning of life or when it should
be protected, it establishes the principle of the dignity of the human
person. This dignity cannot be separated or detached from the being
itself; it must be present from the very beginning, from the first

moment of human life:

Torna-se decisivo que o conteudo normativo da dignidade
da pessoa humana, reconhecido e pronunciado pela Lei
Fundamental, ndo seja restringido arbitrariamente, mas,
pelo contrario, abranja os primeiros instantes da vida de todo
homem, estendendo a protecdo da dignidade a esta etapa do
processo vital.

Por ser 0 embrido humano também abrangido pela protecio de
dignidade humana em sua fase de vida prematura e inicial, ele
deve, pois, ser considerado e tratado como titular de dignidade

humana e do direito a vida. (Garcia, 2008a, p. 5).

IT BECOMES CRUCIAL THAT THE NORMATIVE CONTENT OF
THE DIGNITY OF THE HUMAN PERSON, AS RECOGNIZED AND
PROCLAIMED BY THE FUNDAMENTAL LAW, IS NOT ARBITRARILY
RESTRICTED BUT, ON THE CONTRARY, ENCOMPASSES THE EARLIEST
MOMENTS OF EVERY HUMAN BEING'S LIFE, EXTENDING THE
PROTECTION OF DIGNITY TO THIS STAGE OF THE VITAL PROCESS.

SINCE THE HUMAN EMBRYO ISALSO COVERED BY THE PROTECTION
OF HUMAN DIGNITY IN ITS PREMATURE AND INITIAL STAGE OF
LIFE, IT MUST, THEREFORE, BE CONSIDERED AND TREATED AS A

BEARER OF HUMAN DIGNITY AND THE RIGHT TO LIFE.

In the same vein, in a text published in 2010, Maria Garcia states
that the Constitution of 1988, by establishing the inviolability
of the right to life, does not distinguish between extrauterine or

intrauterine life. By not making such a distinction, it encompasses
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all forms of life. This guarantee of inviolability, therefore, involves
a right to the existence of all human beings already conceived. In
her most recent article on the subject, Garcia (2018, p. 1) reaffirms
her position against the legalization of abortion, arguing that it is
prohibited by the Federal Constitution of 1988, as it protects the
inviolability of the right to life:

Todo ser dotado de vida € individuo, isto é: “algo que nio se pode
dividir, sob pena de deixar de ser. O homem é um individuo, mas
€ mais que isto, € uma pessoa”. E o art. 1°, I1I, da Constituicio
estabelece, como fundamento do Estado, “a dignidade da pessoa
humana”. A Convengdo Interamericana de Direitos Humanos,
OEA, 1969, expressa em seu art. 1°, 2: “Para os efeitos dos

dispositivos desta Convengio, ‘pessoa € todo ser humano’”.

EVERY LIVING BEING IS AN INDIVIDUAL, MEANING “SOMETHING
THAT CANNOT BE DIVIDED WITHOUT CEASING TO EXIST. AHUMAN
BEING IS AN INDIVIDUAL, BUT MORE THAN THAT, A PERSON.”
ARTICLE 1, III, OF THE CONSTITUTION ESTABLISHES “THE DIGNITY
OF THE HUMAN PERSON” AS A FOUNDATIONAL PRINCIPLE OF
THE STATE. THE AMERICAN CONVENTION ON HUMAN RIGHTS,

OAS, 1969, STATES IN ARTICLE 1(2): “FOR THE PURPOSES OF THIS

CONVENTION, ‘PERSON’ MEANS EVERY HUMAN BEING”.”.

In general, we have seen that part of the authors in Brazilian
Constitutional Law choose to assert — often without solid grounds
— that the Federal Constitution of 1988 protects the inviolability
of the right to life, and that this protection should be interpreted
as encompassing life from conception. It is treated almost as a
logical consequence that, since life exists at any stage of human

development, it must always be protected equally at all times,
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as if this were self-evident. There is rarely a deeper reflection or
problematization regarding a subject that does not seem resolvable
without thorough reasoning and substantiation. Moreover, the
arguments provided by these authors do not usually address the
conflict between the right to life of pregnant women and the human
dignity of women in contrast to the right to life of the unborn from
conception. Why should the latter prevail, and why should women be
compelled to motherhood at the expense of their dignity, freedom,
autonomy, health, etc.? This critical reflection is often absent and
lacks the application of rational premises and proportionality in the
context of restricting fundamental rights.

Under these circumstances, the perspectives of two authors stand
out: Luigi Ferrajoli (2003) and Ronald Dworkin (2003), who delve
deeply into the dilemmas involved in protecting the right to life of
the unborn and the right to life and dignity of women.

Ferrajoli (2003) addresses the issue currently faced in Brazil
following the filing of the claim of Argui¢cdo de Descumprimento
de Preceito Fundamental [Noncompliance with Fundamental
Precept] 442 (ADPF 442), which seeks to decriminalize abortion
performed up to 12 weeks of pregnancy. His discussion explores the
constitutional principle of the separation of powers and whether
the decriminalization of abortion should be decided within the
Legislative branch’s jurisdiction, whether the Judiciary could also

intervene, or whether the matter requires broader legal involvement:

Em que medida e em que condi¢des se justifica a intervencao
do direito na solu¢do dos problemas levantados pelas questdes
bioéticas, nomeadamente, pelas ligadas as intervencdes
cientificas sobre o corpo humano? E quais sdo as fontes de
direito mais apropriadas a esse fim: as leis, sob a forma de

regras gerais e abstractas, ou antes - como de facto estd a
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acontecer, nos paises da civil law e também nos de common
law - a intervencdo dos juizes através de decisées motivadas,
caso a caso, com base nos principios? (Ferrajoli, 2003, p. 9).

TO WHAT EXTENT AND UNDER WHAT CONDITIONS CAN THE
INTERVENTION OF LAW BE JUSTIFIED IN ADDRESSING THE ISSUES
RAISED BY BIOETHICAL QUESTIONS, PARTICULARLY THOSE
RELATED TO SCIENTIFIC INTERVENTIONS IN THE HUMAN BODY?
AND WHAT ARE THE MOST APPROPRIATE SOURCES OF LAW FOR
THIS PURPOSE: LEGISLATION, IN THE FORM OF GENERAL AND
ABSTRACT RULES, ORRATHER -ASISINDEED HAPPENING IN CIVIL
LAW COUNTRIES AND ALSO IN COMMON LAW JURISDICTIONS
— THE INTERVENTION OF JUDGES THROUGH MOTIVATED, CASE-
BY-CASE DECISIONS BASED ON PRINCIPLES?F JUDGES THROUGH
MOTIVATED, CASE-BY-CASE DECISIONS BASED ON PRINCIPLES?

The author considers abortion a moral issue and seeks to address
the matter of the embryo between Law and Morality. He emphasizes
that in this relationship, a position of confusion may arise, that is, a
reciprocal implication between legal and moral issues. In this view,
the presumed immorality of a certain behavior becomes a necessary
condition and sufficient reason for its prohibition or punishment. If
a behavior is immoral, it should also be prohibited by law. If it is a
sin, it should also be treated as a crime.

Another position is one of opposition. Adopting this perspective,
the Law is not, and should not be, an instrument to reinforce
morality, given the existence of diverse moral conceptions within
society. This is the premise of liberalism, moral pluralism, and
cultural pluralism: O direito tem o dever, diferente e mais limitado, de
assegurar a paz e a convivéncia civil, impedindo os danos que as pessoas

podem causar umas as outras, sem lhes impor sacrificios inuteis ou
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insustentaveis [The law has the duty, different and more limited, to
ensure peace and civil coexistence, preventing the harm that people
can cause to one another, without imposing on them unnecessary or
unsustainable sacrifices]. (Ferrajoli, 2003, p. 9).

Concluding his reflections on the relationship between law and
morality, the author highlights:

E nesta assimetria e nesta sua reciproca autonomia que se
baseiam tanto o direito moderno como a ética moderna: por
um lado, a moral laica fundada, em oposi¢do, a heteronomia
do direito, na autonomia da consciéncia individual, ou seja,
na tese metaética da separacio da moral do direito, em virtude
da qual o juizo moral sobre um facto € independente da sua
qualifica¢do juridica; por outro, a secularizagio do direito
e a laicizacdo do Estado baseadas na tese metajuridica da
separacao do direito da moral, em virtude da qual o direito
positivo ndo somente € uma coisa diferente da moral, como
nem sequer deve refletir uma determinada moral, proibindo
um comportamento como crime sO porque € considerado

pecado. (Ferrajoli, 2003, p. 10).

IT 1S ON THIS ASYMMETRY AND THEIR RECIPROCAL AUTONOMY
THAT BOTH MODERN LAW AND MODERN ETHICS ARE BASED: ON
ONE HAND, SECULAR MORALITY, GROUNDED—IN OPPOSITION TO
THE HETERONOMY OF LAW—ON THE AUTONOMY OF INDIVIDUAL
CONSCIENCE, THAT IS, ON THE META-ETHICAL THESIS OF THE
SEPARATION OF MORALITY FROM LAW, ACCORDING TO WHICH A
MORAL JUDGMENT ABOUT A FACT IS INDEPENDENT OF ITS LEGAL
CLASSIFICATION; ON THE OTHER HAND, THE SECULARIZATION OF
LAW AND THE STATE, BASED ON THE META-LEGAL THESIS OF THE

SEPARATION OF LAW FROM MORALITY, ACCORDING TO WHICH
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POSITIVE LAW IS NOT ONLY DISTINCT FROM MORALITY BUT ALSO
MUST NOT REFLECT A PARTICULAR MORALITY, PROHIBITING A

BEHAVIOR AS A CRIME MERELY BECAUSE IT IS CONSIDERED A SIN.

Ronald Dworkin (2003, p. 8), in an in-depth study on the right
to life and abortion, emphasizes that the reasons driving many
opponents of the freedom to choose are too profound and visceral
to be swayed by any kind of argumentation. However, he proposes
that the arguments he raises could enable those who value freedom
to reach a collective solution to the political controversy — one that
could be accepted with dignity by all sides. The author believes it is
possible to approach the moral controversy in a way that allows some
to continue to believe, with full conviction, that abortion is morally
wrong, while also believing, with equal fervor, that pregnant women
should be free to make a different decision if their own convictions
permit or require it.

The author (Dworkin, 2003, p. 12) identifies two main objections
to abortion. The first, which he calls derivative, asserts that human
life begins at conception and that the fetus is a person from that
moment onward. As a person and a human being, it has its own
rights and interests, including the right not to be killed.

The second objection, which he calls independent, has a distinctly
different rhetoric. It argues, based on the sanctity of life, that life
is sacred in itself, with intrinsic and innate value at any stage or
form of human life. Abortion would be morally wrong not because
it is condemnable or unjust to someone, but because it denies and
profanes the sanctity or inviolability of human life. In other words,
does the fetus have interests that should be protected by rights,
including the right to life? Should the life of a fetus be treated as

sacred, regardless of whether it has interests?
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Regarding the first objection, Dworkin contends that it is very
difficult to give any meaning to the idea that a fetus has its own
interests, especially an interest in not being destroyed, from the
moment of conception. However, from a certain stage of pregnancy—
around the seventh month after conception—it becomes possible for
the fetus to feel pain, and it could then have an interest in avoiding
it. Dworkin (2003, p. 22) cites several embryological studies to this
effect and argues that a safety margin should be set at around the
twenty-sixth week of pregnancy. This period coincides with the
current definition of viability, occurring relatively late in gestation®.

Ferrajoli (2003, p. 10, emphasis by the author), addressingwhether

the fetus is a person and the implications for abortion, points out:

O argumento principal das posi¢des antiabortistas €, de facto,
que o aborto € um homicidio, sendo o feto uma pessoa. Ora
esta tese, como alids a sua negacdo, sO aparentemente € uma
assercdo. Habitualmente ela é sufragada pela observacdo, cada
vez mais precisa e documentada, da vitalidade do embrido
como forma de pessoa. Mas, a tese da vitalidade do embrido,
empiricamente verdadeira, ndo equivale, nem permite deduzir
a tese de que o embrido € uma pessoa. Podemos saber (e ja
sabemos) exactamente tudo sobre as caracteristicas empiricas
do embrido nas varias fases da gestagdo. Isto ndo impede que
deduzir, por exemplo, a proibi¢cdo do aborto da tese de que a vida
precede o nascimento, € um non sequitur, ou seja uma conclusio
ilegitima, porque corrompida por uma faldcia naturalista. Uma
dedugdo como esta pressupde, de forma sub-repticia, a tese
moral da qualidade de “pessoa” do feto: que ndo é uma assercio,
mas uma prescri¢do: ndo um juizo de facto, mas um juizo de
valor, como tal, nem verdadeiro nem falso, antes submetido a

avaliacdo moral e a liberdade de consciéncia de cada um.

[..]
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As teses que afirmam e as que negam que o embrido € uma
pessoa nao sdo nem verdadeiras nem falsas. O facto de a vida
comecgar antes do nascimento, mesmo sendo sem duvida
verdadeiro, ndo € um argumento suficiente para estabelecer
que o embrido ou o feto sdo pessoas, sendo pessoa um termo
da linguagem moral.

[...]

Assim, na minha opinido, € justamente o principio
convencionalista e utilitarista da separacdo entre direito e
moral que nos oferece a chave para a solu¢do do problema.
Para quem perfilha tais principios hd uma unica convengido
que torna compativel a tutela do feto, e em geral, do embrido
como pessoa potencial, e a tutela da mulher que, precisamente
porque € pessoa, ndo pode ser, de acordo com a segunda
maxima da moral kantiana, tratada como um meio para fins
alheios: a convengdo segundo a qual o embrido é merecedor de
tutela se e s0 quando pensado e desejado pela mde como pessoa.
[...]

Na minha opinido, reside na tese moral de que a decisdo
sobre a natureza de “pessoa” do embrido deve ser remetida
para a autonomia moral da mulher, em virtude da natureza
justamente moral e ndo simplesmente biologica das condicGes

em presenca das quais ele é “pessoa”.

THE CENTRAL ARGUMENT OF ANTI-ABORTION SUPPORTERS
IS, IN FACT, THAT ABORTION CONSTITUTES HOMICIDE, AS THE
FETUS IS CONSIDERED A PERSON. HOWEVER, THIS THESIS, AS
WELL AS ITS DENIAL, ONLY SUPERFICIALLY APPEARS TO BE A
FACTUAL ASSERTION. IT IS OFTEN SUPPORTED BY INCREASINGLY
PRECISE AND DOCUMENTED OBSERVATIONS OF THE VITALITY
OF THE EMBRYO AS A FORM OF PERSONHOOD. YET, THE THESIS

OF THE EMBRYO'S VITALITY, WHILE EMPIRICALLY TRUE, DOES
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NOT EQUATE TO NOR DOES IT ALLOW FOR THE DEDUCTION OF
THE CLAIM THAT THE EMBRYO IS A PERSON. WE MAY KNOW
(AND ALREADY I(NOW) EVERYTHING ABOUT THE EMPIRICAL
CHARACTERISTICS OF THE EMBRYO AT VARIOUS STAGES OF
GESTATION. THIS DOES NOT PREVENT THE DEDUCTION, FOR
INSTANCE, OF THE PROHIBITION OF ABORTION BASED ON THE
PREMISE THAT LIFEPRECEDES BIRTH FROM BEING A NON SEQUITUR —
AN ILLEGITIMATE CONCLUSION CORRUPTED BY A NATURALISTIC
FALLACY. SUCH A DEDUCTION IMPLICITLY PRESUPPOSES THE
MORAL THESIS OF THE FETUS’S STATUS AS A “PERSON,” WHICH IS
NOT A FACTUAL ASSERTION BUT RATHER A PRESCRIPTION: NOT
A JUDGMENT OF FACT, BUT A VALUE JUDGMENT, AND AS SUCH,
NEITHER TRUE NOR FALSE, BUT SUBJECT TO MORAL EVALUATION
AND INDIVIDUAL FREEDOM OF CONSCIENCE.

[..]

THE THESES THAT AFFIRM AND THOSE THAT DENY THAT THE
EMBRYO IS A PERSON ARE NEITHER TRUE NOR FALSE. THE
FACT THAT LIFE BEGINS BEFORE BIRTH, WHILE UNDOUBTEDLY
TRUE, IS INSUFFICIENT AS AN ARGUMENT TO ESTABLISH THAT
THE EMBRYO OR FETUS IS A PERSON, AS THE TERM “PERSON”
BELONGS TO MORAL LANGUAGE.

[..]

THUS, IN MY OPINION, IT IS PRECISELY THE CONVENTIONALIST
AND UTILITARIAN PRINCIPLE OF THE SEPARATION BETWEEN
LAW AND MORALITY THAT OFFERS THE KEY TO SOLVING THE
PROBLEM. FORTHOSE WHO ADHERE TO SUCH PRINCIPLES, THERE
IS ONLY ONE CONVENTION THAT RECONCILES THE PROTECTION
OF THE FETUS—OR THE EMBRYO AS A POTENTIAL PERSON—AND
THE PROTECTION OF THE WOMAN WHO, PRECISELY BECAUSE
SHE IS A PERSON, CANNOT, ACCORDING TO THE SECOND MAXIM
OF KANTIAN MORALITY, BE TREATED AS A MEANS TO THE ENDS

OF OTHERS: THE CONVENTION THAT THE EMBRYO IS DESERVING
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OF PROTECTION ONLY IF AND WHEN IT IS REGARDED AND DESIRED

BY THE MOTHER AS A PERSON.

IN MY VIEW, THE MORAL THESIS THAT THE DECISION REGARDING THE
NATURE OF “PERSONHOOD” OF THE EMBRYO SHOULD BE ENTRUSTED
TO THE MORAL AUTONOMY OF THE WOMAN LIES IN THE FACT THAT
THE CONDITIONS UNDER WHICH THE EMBRYO IS DEEMED A “PERSON”

ARE INHERENTLY MORAL AND NOT MERELY BIOLOGICAL.

According to the author, it is one thing to assert that life
exists from conception until birth; it is another matter entirely to
determine who or what qualifies as a person, which is not resolved
on an empirical, scientifically verifiable level — an issue indeed.
Since this determination is irresolvable empirically and instead
belongs to the moral sphere, which allows for diverse and debatable
solutions, it cannot be addressed by the law if one adheres to the
secular and liberal principle of separating law and morality. This
principle privileges a particular moral stance that considers the fetus
as a person, and imposes it on everyone, thus forcing women who
disagree to endure dramatic consequences. For those who support
the separation of law and morality, to reconcile the protection of
the fetus as a potential person with the protection of the woman —
who is undeniably a person and cannot, as such, be treated merely
as a means to someone else’s ends — there exists a convention: the
embryo is deserving of protection only if and when it is regarded and
desired by the mother as a person.

When explaining the second objection, Dworkin (2003, p. 115)
argues that the idea of the inviolability of each individual human
life is rooted in two sacred foundations that combine and converge:

natural creation and human creation. Thus, any human being,
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including the most immature embryo, represents a triumph of
divine or evolutionary creation that produces, as if out of nothing,
a complex and rational being. It is equally a triumph of what we
commonly refer to as the “miracle” of human reproduction, which
ensures that each new human being is, simultaneously, distinct from
the humans who created it and a continuation of them.

This sanctity of life would stem from these investments, both human
and divine. However, it seems permissible to consider differentiated,
gradual protection as the investment in this developing life increases
over time. It would be more offensive to life to consider abortion in the
later stages of pregnancy than at its beginning.

From the perspective of Brazilian constitutional dogmatics, it
seems impossible to deviate from the provisions of the Federal
Constitution of 1988, which establishes that the rights set forth
thereindonotexclude othersderiving fromtheregime, constitutional
principles, and international treaties to which Brazil is a party. There
is an extensive debate regarding the incorporation and relationship
of these human rights treaties with Brazil’s domestic legal system.
Nevertheless, Brazil is a party to the Inter-American Convention
on Human Rights, which, in its Article 4.1, states that life must be
protected from the moment of conception.

What is often overlooked in the heat of debates is the clause “in
general”: life must be protected from the moment of conception,
in general. Thus, it would not be accurate to claim that the
decriminalization of abortion in Brazil is prohibited by the
aforementioned International Convention due to a strict protection
of the right to life from conception. The “in general” clause is
specifically included to allow for exceptions to the rule, enabling
the protection of life from conception to be relativized and weighed.

To interpret it otherwise would imply that countries within the
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Inter-American System that permit abortion would face challenges
in ratifying a treaty that provided absolute protection of life from
conception®.

The interpretation of the referred article by the Inter-American
Court itself is different, acknowledging that permissive abortion

legislation is compatible with the article of the Convention.

[...] a Corte Interamericana de Direitos Humanos, nos termos do
artigo 62 da Convengdo Americana, |[...| € o 6rgdo jurisdicional
com competéncia para realizar a ultima interpretacio desse Pacto
[...] e essa Corte, realizando a interpretacdo desse dispositivo
convencional conforme o sentido corrente de seus termos e de
acordo com a interpretacdo sistemdtica e historica, evolutiva
e mais favoravel ao objeto e fim do tratado, no caso Artavia
Murillo y Otros vs. Costa Rica, proclamou que “o direito a vida,
protegido, em geral, desde a concep¢do busca proteger os
direitos da mulher gravida”, ndo os direitos do embrido e,
consequentemente, ndo os direitos do feto. Além disso, também
decidiu a Corte Interamericana, nessa mesma sentenca, que
“o direito a vida desde a concep¢io ndo pode ser absoluto,
mas, apenas, incremental e admite exce¢des” e, ainda, que
“o direito a vida desde a concepg¢ao nio pode ser usado para
limitar outros direitos de maneira desproporcionada, nem
pode gerar efeitos discriminatorios”. E por isso que a Comissio
Interamericana de Direitos Humanos, com fundamento nessa
jurisprudéncia, reconhecendo a necessidade de um juizo de
ponderacdo entre os direitos fundamentais da mulher e os
interesses relativos a protecdo de uma vida em potencial, afirmou
que a descriminaliza¢do do aborto “ndo viola o direito a vida,
ainda que protegido pela Conven¢dao Americana, em geral,

)

desde a concepgao, nos termos de seu artigo 4°”. (Torres,

2018, no pagination, emphasis in the original)>
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[...] THE INTER-AMERICAN COURT OF HUMAN RIGHTS,
UNDER ARTICLE 62 OF THE AMERICAN CONVENTION, [...] IS
THE JUDICIAL BODY WITH THE AUTHORITY TO PROVIDE THE
FINAL INTERPRETATION OF THIS PACT. [...] IN INTERPRETING
THIS CONVENTIONAL PROVISION IN ACCORDANCE WITH
THE ORDINARY MEANING OF ITS TERMS AND FOLLOWING
*SYSTEMATIC, HISTORICAL, EVOLUTIONARY, AND MOST
FAVORABLE INTERPRETATIONS TO THE OBJECT AND PURPOSE OF
THE TREATY, THE COURT, IN THE CASE OF ARTAVIA MURILLO ET AL. V.
Costa RicA, DECLARED THAT “THE RIGHT TO LIFE, GENERALLY
PROTECTED FROM CONCEPTION, AIMS TO SAFEGUARD THE
RIGHTS OF THE PREGNANT WOMAN,’ NOT THE RIGHTS OF
THE EMBRYO AND, CONSEQUENTLY, NOT THE RIGHTS OF THE
FETUS. FURTHERMORE, IN THE SAME JUDGMENT, THE INTER-
AMERICAN COURT ALSO DECIDED THAT “THE RIGHT TO LIFE
FROM CONCEPTION CANNOT BE ABSOLUTE BUT RATHER
INCREMENTAL AND ADMITS EXCEPTIONS” AND THAT “THE
RIGHT TO LIFE FROM CONCEPTION CANNOT BE USED TO
DISPROPORTIONATELY LIMIT OTHER RIGHTS OR PRODUCE
DISCRIMINATORY EFFECTS.”

FOR THIS REASON, THE INTER-AMERICAN COMMISSION
ON HUMAN RIGHTS, BASED ON THIS JURISPRUDENCE AND
RECOGNIZING THE NECESSITY OF BALANCING FUNDAMENTAL
RIGHTS OF THE WOMAN WITH THE INTERESTS RELATED TO
THE PROTECTION OF POTENTIAL LIFE, AFFIRMED THAT THE
DECRIMINALIZATION OF ABORTION “DOES NOT VIOLATE THE
RIGHT TO LIFE, EVEN THOUGH IT IS GENERALLY PROTECTED
BY THE AMERICAN CONVENTION FROM CONCEPTION, AS

STATED IN ARTICLE 4.”
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It is clear, not only from the way Article 4, I of the Convention
was written but also from the interpretation the Court gave in a
specific case, that the inviolability of the right to life, as provided in
our Constitution, which includes protection from conception, is not
absolute. The “in general” clause, added by the American Convention
on Human Rights, confirms this thesis. In other words, this protection
canbeweighed, asitmust be carried out “in general” while considering
the protection of women’s rights related to the issue of abortion?.

Balancing the right to life from conception with the human rights
of women, including their right to life, freedom, autonomy, health,
reproductive health, and family planning, has been addressed since
the 1970s by the Constitutional Courts of the United States and
Germany. Being the oldest decisions on the matter, these cases are
often cited and have even influenced other Constitutional Courts on
the decriminalization of abortion®.

The Roe v. Wade case, decided by the U.S. Supreme Court in
1973%°, is certainly the most famous. To this day, there are significant
political efforts by groups and movements to review and overturn
this precedent. In this case, it was determined that the right to
privacy involved a woman’s right to decide whether to continue
her pregnancy. The Texas law that criminalized abortion, except to
save the life of the pregnant woman, was declared unconstitutional.
It was also understood that a range of harms could arise from the
mandatory continuation of an unwanted pregnancy, including
psychological damage, physical and mental health concerns, distress,
and an unhappy life or future. The state could, for the protection of
potential life, regulate factors governing the decision about abortion
as the pregnancy progressed.

Thus, according to the decision, abortion would be permitted up

to the first trimester of pregnancy by the woman'’s choice, advised by
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her doctor. In the second trimester, abortion would continue to be
allowed, but states could regulate the procedure to protect the health
of the woman. Only from the third trimester, when extrauterine
viability occurs, could states prohibit abortion to protect the potential
life of the fetus, except when abortion was necessary to save the life
or health of the woman (Sarmento, 2007, p. 8).

In Germany, in 1974, a law was enacted decriminalizing abortion
performed by a doctor at the woman’s request within the first 12
weeks of pregnancy. In 1975, the German Constitutional Court, in
what became known as the “Abortion Case 1,” ruled that the fetus is
already a developing being, endowed with dignity, and deserving of
constitutional protection, which should begin with the implantation
of the fertilized egg in the uterus. The woman’s right to privacy on
this issue should, in a balancing exercise, yield to the right to life
of the fetus, except in cases to save the life or health of the woman,
fetal malformation, dramatic social circumstances of the family, or
pregnancy resulting from sexual violence. The permissive law was
thus ruled unconstitutional (Sarmento, 2007, p. 13).

In 1993, the German Constitutional Court (Abortion Case II)
reviewed the constitutionality of the law of 1992, which, after the
reunification of Germany, adopted the 12 week timeframe for abortion
with prior counseling but without establishing specific indications,
prevailing the woman’s decision in the whole country. The law of
1992 had passed because, in East Germany, abortion was allowed in
the first trimester of pregnancy. The Court ruled that the law was
unconstitutional but allowed abortion until 1995, as long as the woman
was advised to preserve the developing life. This solution was adopted
by the legislator in 1995 (Sabadell & Dimoulis, 2008, p. 333).

It is important to note the Court’s effort to reconcile and balance

the rights of women with some protection of the right to life of
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the fetus, while explicitly stating that such protection does not

necessarily have to be enforced through criminalization:

O reconhecimento do direito a vida do feto nio impde
necessariamente a puni¢do do aborto. Quando a gestante
decide realizar o aborto possui razdes sérias para tanto e
dificilmente sera intimidada pela previsio de pena. Assim
sendo, o direito penal ndo é imprescindivel para proteger o
feto. O Tribunal Constitucional considerou que o legislador
infraconstitucional ndo possuia o dever de penalizar o aborto,
podendo ele ponderar os interesses em questdo e decidir
se deveria ser feita (e em quais situagdes) uma tipificacdao
penal da conduta para produzir efeitos de prevencdo geral
negativa (intimidagdo através da ameaca de pena). (Sabadell &

Dimoulis, 2008, p. 334)

THE RECOGNITION OF THE FETUS'S RIGHT TO LIFE DOES
NOT NECESSARILY IMPOSE THE PUNISHMENT OF ABORTION.
WHEN THE PREGNANT WOMAN DECIDES TO UNDERGO AN
ABORTION, SHE HAS SERIOUS REASONS FOR DOING SO AND IS
UNLIKELY TO BE INTIMIDATED BY THE THREAT OF PUNISHMENT.
THEREFORE, CRIMINAL LAW IS NOT ESSENTIAL TO PROTECT
THE FETUS. THE CONSTITUTIONAL COURT CONSIDERED THAT
THE INFRACONSTITUTIONAL LEGISLATOR WAS NOT OBLIGATED
TO PENALIZE ABORTION, AND COULD INSTEAD WEIGH THE
INTERESTS AT STAKE AND DECIDE WHETHER, AND UNDER WHAT
CIRCUMSTANCES, ACRIMINAL CLASSIFICATION OF THEACT SHOULD
BE ESTABLISHED TO PRODUCE EFFECTS OF GENERAL DETERRENCE

(INTIMIDATION THROUGH THE THREAT OF PUNISHMENT).

Finally, it is important to mention the judgment of ADI 3.510 in
May 2008 by the Federal Supreme Court (STF), which questioned the
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Biosafety Law (11.105/2005) that authorized research for therapeutic
purposes with frozen embryonic stem cells discarded from assisted
reproduction clinics. In the action, it was argued that human life
begins at fertilization, and therefore the questioned law violated the
inviolability of the right to life. Thus, the human embryo, even outside
the uterus, would be considered human life protected by the 1988
Federal Constitution and the dignity of the human person. The STF
understood that the Federal Constitution does not establish when life
begins, nor does it treat each stage of human life as an autonomous
legal asset. From a constitutional perspective, a person is protected
once born. There is no embryonic human person, but an embryo of
a human person, and it was concluded that there are possibilities to
protect,in several ways, each stage of the biological development of the
human being through infraconstitutional law. The pre-implantation
embryo is an asset to be protected, but not a person in the biographical
sense referred to by the Constitution. In this judgment, it was stated
that an embryo is not a constitutionally protected person.

This possibility of weighted and differentiated protection of
developinglife offersthe mostreasonableand balanced interpretation
between the rights of the pregnant woman and the protection of the

embryo’s life, as will be further explored in the next chapter.

2.21 Constitutional protection of the right to life: is there
room for progression throughout the process and
differentiated protection over time?

The mother called the police. She knew her daughter was pregnant
and saw when she was feeling unwell and went to the bathroom.
Shedidn’t let her daughter flush the toilet. She was already taking
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care of a grandson who was about one and a half years old, whom
the daughter had when she was 15. The daughter had told her she
didn’t want the pregnancy. She didn’t let her flush the toilet and
called the police because the daughter was committing a crime.
The daughter said, “Thank God” when the abortion happened.
The mother told her: “An animal protects its offspring, doesn’t let
anyone get close and this is what you do to the child?”

Bia took a chemical substance - not specified by her during the
police inquiry. She bought the substance from a third party,
whom she also didn’t identify. At home, she felt abdominal pain
and had heavy bleeding. The mother helped her and took her
to Casa de Saiide Santa Marcelina, where she received medical
treatment, but it was not possible to prevent the abortion. The
mother brought the fetus, which she found in the bathroom toilet,
male, weighing 810 grams. In her statement, Bia said she already
had three children. She had a romantic encounter with her ex-
husband and got pregnant. She was desperate, found a “mde de
santo” in the center who recommended a potion for which she
paid 50 reais. She took the liquid for two days. On the second day,
she had severe abdominal pain and was found by her mother in
her bed, bleeding and was taken to the hospital. Her ex-husband

was unaware of the pregnancy. She regrets it.

At first, one might think that the solution to the abortion issue,

in light of what the Federal Constitution provides regarding the

inviolability of the right to life, would be very simple, as it would only

require an agreement on the beginning of life. Once the beginning

of life is determined, if the Federal Constitution of 1988 establishes

the inviolability of the right to life as a fundamental constitutional

right, this protection would begin when life begins. If it is correct

that life begins at the so-called “moment of conception,” then the

entire intrauterine life would be protected by the Constitution?.
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The Brazilian Federal Constitution of 1988 did not originally
specify when life would be protected or inviolable. As seen in the
previous chapter, many authors argue that intrauterine life would be
protected by the Constitution by virtue of its protection of life, as the
Constitution makes nodistinction. They agree thatlifeisa process, and
the Constitution does not make distinctions of protection during this
process. José Afonso da Silva (2015) argues that the infraconstitutional
legislator could make such distinctions, with criminal law playing that
role. André Ramos Tavares (2012) offers a similar view, suggesting that
this is permitted by the wording of the Inter-American Convention,
which protects life, in general, from conception.

Here, it is important to conduct a historical analysis of the
protection of the right to life in the constitutions, in parallel with
the criminalization of abortion in Brazil, since abortion was
criminalized as early as the Cddigo Criminal do Império (Imperial
Criminal Code)*, without any constitutional provision for the
protection or inviolability of life. The constitutional protection of
life only emerged from the Constitution of 1946. In theory, there
was no constitutional reason for the criminalization of abortion
between 1824 and 1946. Therefore, it is not possible to affirm that
abortion was criminalized in Brazil based on a constitutional norm
that guided the infraconstitutional legislator in this regard.

However, what happens starting in 1946, when the inviolability of
the right to life is preserved? At that time, the Criminal Code of 1940
was in force, which remains in effect today, and it was not based on
the inviolability of the right to life for the criminalization of abortion,
since the Constitution of 1937 was in effect, and it did not contain
such a provision. This disconnection, at the very least, destabilizes
the frequent argument that abortion is criminalized due to the

constitutional protection of the right to life in an inviolable manner.

120



The isolated analysis of the constitutional article protecting life
may lead to the thesis that the current Criminal Code would be
preserved by the Federal Constitution of 1946 that followed it, and by
the later Federal Constitution of 1988, even though, with the wording
of the American Convention on Human Rights, it would further limit
the possibility of criminalization, following this argument.

However, Federal Constitution of 1988, by treating fundamental
rights and guarantees so comprehensively and in detail, aiming
to ensure equality between women and men, the right to health,
and the right to family planning, opens up possibilities for new
interpretations and callsinto question the criminalization of abortion
in Brazil. That is to say, still using constitutional theory, it becomes
entirely possible to argue that the criminalization of abortion is not
accepted under the Federal Constitution of 1988.
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PERIOD

1824 -1891

1831-1890

TABLE 1 - Normative Evolution of Abortion

Criminalization in Brazil

LEGAL
DOCUMENT

POLITICAL
CONSTITUTION OF THE
EMPIRE OF Brazil OF
1824

CRIMINAL CODE OF THE
EMPIRE

(Law of December, 16 of
1830)

NORMATIVE PROVISION

General Provisions and Guarantees of Civil
and Political Rights of Brazilian Citizens.

Art. 179. The inviolability of the Civil and
Political Rights of Brazilian Citizens, based
on liberty, individual security, and property,
is guaranteed by the Constitution of the
Empire in the following manner:

Article 199. To cause an abortion by any
means employed, either internally or
externally, with the consent of the woman
involved. Penalties — imprisonment with
labor for one to five years. If this crime is
committed without the woman's consent,
Penalties — doubled.

[...] Article 200. To knowingly provide drugs
or any means to cause an abortion, even
if the abortion does not occur. Penalties
— imprisonment with labor for two to six
years. If this crime is committed by a doctor,
pharmacist, surgeon, or practitioner of such
arts, Penalties — doubled.
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PERIOD

1890 - 1940

LEGAL DOCUMENT

CRIMINAL CODE

(Decree No 847, of 11,
October of 1890)

NORMATIVE PROVISION

Abortion

Article 300. To provoke an abortion, whether
or not the expulsion of the conceptus occurs:

In the first case: Penalty of imprisonment for
two to six years.

In the second case: Penalty of imprisonment
for six months to one year.

§ 1. If, as a result of the abortion, or the
means used to provoke it, the woman's death
follows: Penalty: imprisonment for six to
twenty-four years.

§ 2. If the abortion is performed by a doctor
or midwife legally authorized to practice
medicine: Penalty: The same as previously
established, and the loss of the right to
practice the profession for a period equal to
the duration of the sentence.

Article 301. To provoke an abortion with the
consent and agreement of the pregnant
woman: Penalty: imprisonment for one to
five years.

Sole Paragraph. The pregnant woman who
causes her own abortion voluntarily will
incur the same penalty; with a reduction
of one-third of the penalty if the crime was
committed to conceal her own dishonor.

Article 302. If a doctor or midwife, performing
a legal or necessary abortion to save the
pregnant woman from certain death,
causes her death due to incompetence or
negligence: Penalty: Cellular imprisonment
for two months to two years, and deprivation
of the right to practice the profession for a
period equal to the sentence
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PERIOD

1891-1934

1937 - 1946

1940 - present

1946 - 1967

1967 - 1969

LEGAL
DOCUMENT

CONSTITUTION OF THE
REPUBLIC OF UNITED
STATES OF Brazil OF 1891

CONSTITUTION OF THE
REPUBLIC OF UNITED
STATES OF Brazil OF 1937

CRIMINAL CODE

(Law No 2,848, of
Dece,mber, 7 of 1940)

CONSTITUTION OF THE
REPUBLIC OF UNITED
STATES OF Brazil OF
1946

FEDERAL
CONSTITUTION OF THE
FEDERATIVE REPUBLIC

OF Brazil 1967

NORMATIVE PROVISION

Declaration of Rights

Article 72. The Constitution guarantees to
Brazilians and to foreigners residing in the
country the inviolability of rights concerning
liberty, individual security, and property in
the following terms:

Individual rights and guarantees

Art 122. The Constitution guarantees to
Brazilians and foreigners residing in the
country the right to liberty, individual
security, and property, in the following terms
CRIMES AGAINST THE PERSON

CHAPTERI
CRIMES AGAINST LIFE

Abortion induced by the pregnant woman
or with her consent Article 124 - Inducing
abortion in oneself or consenting to someone
else inducingit:

Penalty - detention, from one to three years.

Individual rights and guarantees

Art. 141. The Constitution guarantees to
Brazilians and foreign residents in the
country the inviolability of rights related to
life, liberty, individual security, and property,
as follows:

DECLARATION OF RIGHTS

Individual rights and guarantees

Art 150 - The Constitution guarantees to
Brazilians and to foreign residents in the
country the inviolability of rights concerning
life, liberty, security, and property, as follows:
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LEGAL

PERIOD
DOCUMENT
CONSTITUTIONAL
1969-1988  AMENDMENT No 01, OF
1969
AMERICAN

1969 - present CONVENTION ON
HUMAN RIGHTS

FEDERAL
CONSTITUTION OF THE
FEDERATIVE REPUBLIC

OF Brazil 1988

1988 - present

NORMATIVE PROVISION

DECLARATION OF RIGHTS
Individual rights and guarantees

Art 153 - The Constitution guarantees to
Brazilians and to foreign residents in the
country the inviolability of rights concerning
life, liberty, security, and property, as follows:
Article 4. Right to life

1. Every person has the right to have their
life respected. This right must be protected
by law and, in general, from the moment of
conception. No one may be deprived of life
arbitrarily.

FUNDAMENTAL RIGHTS AND GUARANTEES

CHAPTERI

Individual and collective rights and
obligations

Art. 5° All persons are equal before the
law, without any distinction whatsoever,
Brazilians and foreigners residing in the
country being ensured of inviolability of the
right to life, to liberty, to equality, to security
and to property, on the following terms:

Source: made by the author

Theissue, however, is not so easily resolved, since the Constitution

does not explicitly state when life begins, nor is there scientific

consensus on the matter. Suppose there were scientific unanimity

regarding the beginning of life — would it be prohibited, under

the current Constitution, to weight this protection throughout the

development of life for someone who is not yet born? In other words,
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is it merely a scientific, biological issue that should determine the
legal treatment given? Once the beginning of life is established at a
specific moment, would the Constitution be obligated to grant the
same protection from that moment onward as it grants to a born
human being?

This is not what is considered social consensus, starting with
the Penal Code, which establishes a more severe penalty for the
homicide of a human being already born, with a reduction for
homicide committed right after birth (infanticide), and an even
lesser penalty for abortion, committed before birth. Therefore, there
is a progression of penalties that varies according to the stage of life:
embryo/fetus, child, adult. It is accepted to weight in importance the
different stages of human life.

Regarding the end of life, it is not very different. Dias (2012, p.
138) explains that the endpoint of this process has changed over
time. In Antiquity, the final moment of death was marked by the
cessation of heart activity. Starting in the Middle Ages, the end of
life was determined by respiratory criteria. In the 2o0th century, with
the advent of cardiopulmonary resuscitation techniques, artificial
ventilation, intensive care, organ transplantation, etc., the new
standard became the determination of brain death, which, once
diagnosed, authorizes the post-mortem removal of tissues, organs,
or body parts for transplantation or treatment, according to Law No.
9,434/1997.

It can be observed that the solution is, first and foremost, legal
and politically chosen. Not that scientific criteria do not increasingly
reveal each stage of life and death, and may be useful to lawmakers,
judges, or administrators, but the decision of what, how much, and
how to protect each of them is made by society as a whole through

law, democratically established.
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Judicial interpretations are found, as in decisions on habeas
corpus, whose excerpts are transcribed below, that resolve the issue

in the simplest way, as stated at the beginning:

“Habeas corpus”. Paciente que responde a processo no qual lhe
¢ imputada a pratica do crime de aborto (artigo 124, do Codigo
Penal). Pretensdo ao trancamento da acdo penal. 1. O crime
de aborto tutela o bem juridico vida. E a vida intrauterina (do
nascituro), que esta inserida no direito fundamental a vida a
que alude a Constituicdo Federal (artigo 5°, caput). Trata-se
de um bem juridico que merece a tutela penal, no sentido
de legitimar o Estado - através do devido processo legislativo
a estabelecer a figura penal do aborto. (Habeas Corpus n.°
2188903-92.2017.8.26.0000, da Comarca de Ourinhos, Rel.

Des. Laerte Marrone, j. 23/11/2017). (S3o Paulo, 2017a, s/p).

Por proémio, ndo se acolhe a arguicio de inconstitucionalidade
do artigo 124 do Coddigo Penal. Com efeito, com a previsdo
desse crime tutela-se o bem juridico referente a vida (do feto ou
embrido), a0 menos em principio, direito fundamental assegurado
pela Constituicdo da Republica (artigo 5°, caput). (Habeas Corpus
n.° 2188893-48.2017.8.26.0000, da Comarca de Apiai, Rel. Des.
Encinas Manfté, j. 07/12/2017). (Sdo Paulo, 2017b, s/p).

2. Constitucionalidade. Pese embora inumeros paises
democraticos e desenvolvidos como Estados Unidos da
Ameérica, Alemanha, Reino Unido, Canada, Franga, Italia,
Espanha, Portugal, Holanda e Australia tenham entendido
como inconstitucional a criminalizacdo da interrup¢io da
gestacdodurante oprimeirotrimestre, continuoameposicionar
no sentido da constitucionalidade do crime previsto no art.

124, do Codigo Penal, haja vista que reconheco, sem qualquer
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compromisso com o erro, a sacralidade e a inviolabilidade do
direito a vida, intangivel por natureza e corolario do principio
da dignidade da pessoa humana Isto porque, tendo em vista
que, nas licdes do hoje Ministro do Supremo Tribunal Federal,
Alexandre de Moraes, a dignidade da pessoa humana é um
valor espiritual e moral inerente a pessoa, que se manifesta
singularmente na autodeterminacio consciente e responsavel
da propria vida e que traz consigo a pretensdo ao respeito por
parte das demais pessoas, constituindo-se em um minimo
invulneravel que todo estatuto juridico deve assegurar,
somente pode ser limitada em casos excepcionais, tal como
ocorre no caso de aborto praticado pela prdpria gestante
(prevalece, no cotejo entre os principios constitucionais, o
direito a vida do nascituro).

Portanto, no caso em tela, parece-me que o direito a vida,
intra ou extrauterina, tal como ocorre com o nascituro,
deve prevalecer quando sopesado com qualquer outro
direito fundamental da gestante (“direito sexual”, “direito
reprodutivo”, “direito a autonomia da mulher” ou “direito
a integridade fisica e psiquica da gestante”), sob pena,
inclusive, do surgimento de praticas legalizadas de eugenia
e de eutanasia. Em nenhuma hipdtese havera de prevalecer o
entendimento de que o aborto seria um “direito reprodutivo
fundamental”, sob pena de completo esvaziamento do
espectro juridico do direito a vida!

O que me parece, no duro, € que nio se poderia, por meio de
controle difuso de constitucionalidade, reconhecer que até
o terceiro més de gestacio seria possivel a realizacdo do aborto
pela propria gestante, pois interpretar dessa maneira seria
afirmar, ao menos para uma corrente mais extremista, que até
o terceiro més de gesta¢do ndo haveria “vida” propriamente
dita (afinal, se a morte se da por meio da morte cerebral,

“contrario sensu” a vida surge com o sistema nervoso central,
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que ocorre a partir da 82 semana e se completa na 202 semana).
(Habeas Corpus n.° 2188894-33.2017.8.26.0000, da Comarca
de Hortolandia, rel. Des. Airton Vieira, j. 24/10/2017). (S3o
Paulo, 2017¢, author’s emphasis, s/p).

Ndo se pode olvidar que o delito de aborto provocado pela
gestante ou com o seu consentimento € fato tipico, estando em
plena vigéncia no ordenamento juridico patrio, que tem por
escopo a tutela do direito fundamental a vida, no qual se inclui
avidaintrauterina, insculpidono art. 5°, caput, da Constituicdo
Federal, e previsto no capitulo relativo aos crimes contra a
vida no Codigo Penal. Portanto, considerando que a norma
guerreada nao foi declarada inconstitucional pelo Supremo
Tribunal Federal e se encontra em validade por faculdade
do Poder Legislativo, a sua conformidade com os principios
constitucionais € presumida. (S3o Paulo, 2018a, s/p).

Por outro lado, ¢ cedico que a Magna Carta proclama,
como garantia fundamental e inviolavel, o direito a vida,
compreendida em tal protecdo a intrauterina (CF, art. 5°),
razdo pela qual ndo comporta acolhimento a alegacdo de que
norma penal incriminadora do artigo 124 do Codigo Penal
ndo foi recepcionada pela Constituicdo Federal de 1988. Alias,
considerando que o bem juridico tutelado no crime de aborto
€ avida em formacdo (intrauterina), jamais poderia a paciente
dispor livremente sobre a vida do nascituro, em que pese as
suas prerrogativas constitucionais citadas na peticdo inicial.

Ademais, vale lembrar que, em algumas situac¢des o Judiciario
se depara com a necessidade de ponderar entre bens
juridicos tutelados pelo sistema, mas, no caso em apreco, se
apresenta em primeiro lugar a protecao da vida em formacao
(intrauterina) sobre qualquer outro direito da paciente, salvo
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se em decorréncia da gravidez ela estivesse com a propria vida
em risco. (Sao Paulo, 2017d, s/p).

Habeas Corpus - Aborto provocado pela gestante - Atipicidade
por alegada ndo recepgdo do tipo penal do art. 124 do CP pela
CF/88 - Principio da dignidade da pessoa humana (art. 1°, III,
da CF/88) que ndo se sobrepde ao direito a vida (art. 5°, caput,
da CF/88). Nio se concebe a alegacdo de atipicidade da pratica
de autoaborto, sob o fundamento de que o tipo previsto no
art. 124 do CP ndo teria sido recepcionado pela atual ordem
constitucional, que possuiria como fundamento, entre outros,
a dignidade da pessoa humana (art. 1°, III, da CF/88), do qual
decorreriam a autodeterminacdo corporal como forma de
exercicio de autonomia individual de vontade da mulher e
o seu poder de escolha acerca da maternidade, com direito
potestativo ao aborto; a pretensdo ndo se justifica igualmente
sob o argumento de que a Constituicdo assegura aos cidaddos
ainviolabilidade da intimidade e da vida privada (art. 5°, X, da
CF/88), o planejamento familiar e intervencdo estatal minima
(art. 226, § 7°, da CF/88), e a laicidade do Estado brasileiro (art.
5°, VI, da CF/88). Referidos direitos da mulher, conquanto
realmente previstos no texto constitucional, efetivamente
ndo se sobrepdem ao direito fundamental a vida do feto, que
possui igualmente amparo constitucional (art. 5°, caput, da
CF/88). (Sdo Paulo, 2017e, s/p).

HABEAS CORPUS. A PETITIONER UNDERGOING PROSECUTION
FOR ALLEGEDLY COMMITTING THE CRIME OF ABORTION
(ARTICLE 124 OF THE PENAL CODE). REQUEST TO DISMISS THE
CRIMINAL ACTION.

1. THE CRIME OF ABORTION PROTECTS THE LEGAL INTEREST
OF LIFE. IT IS THE INTRAUTERINE LIFE (OF THE UNBORN) THAT
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FALLS UNDER THE FUNDAMENTAL RIGHT TO LIFE MENTIONED
IN THE FEDERAL CONSTITUTION (ARTICLE 5, “CAPUT”). THIS
IS A LEGAL INTEREST DESERVING OF CRIMINAL PROTECTION,
LEGITIMIZING THE STATE—THROUGH THE PROPER LEGISLATIVE
PROCESS—TO ESTABLISH ABORTION AS A CRIMINAL OFFENSE.
(HaBeas Corrus No. 2188903-92.2017.8.26.0000, FROM THE DISTRICT
OF QURINHOS, RAPPORTEUR JUSTICE LAERTE MARRONE, JUDGMENT ON
11/23/2017.) (Sio PAULO, 20174, NO PAGE.)

BY WAY OF PREAMBLE, THE ARGUMENT OF UNCONSTITUTIONA-
LITY OF ARTICLE 124 OF THE PENAL CODE IS NOT UPHELD. INDEED,
THIS CRIME PROVISION SAFEGUARDS THE LEGAL INTEREST CON-
CERNING LIFE (OF THE FETUS OR EMBRYO), WHICH, AT LEAST IN
PRINCIPLE, IS A FUNDAMENTAL RIGHT GUARANTEED BY THE FEDE-
RAL CONSTITUTION (ARTICLE 5, carut).(HaBeas Corrus No. 2188893-
48.2017.8.26.0000, FROM THE DISTRICT OF APIAI, RAPPORTEUR JUSTICE ENCINAS
MANFRE, JUDGMENT ON 12/07/2017.) (SA0 PAULO, 2017B, NO PAGE.)

2. CONSTITUTIONALITY. ALTHOUGH NUMEROUS DEMOCRATIC
AND DEVELOPED COUNTRIES SUCH AS THE UNITED STATES,
GERMANY, THE UNITED KINGDOM, CANADA, FRANCE, ITALY,
SPAIN, PORTUGAL, THE NETHERLANDS, AND AUSTRALIA HAVE
DEEMED THE CRIMINALIZATION OF ABORTION DURING THE
FIRST TRIMESTER UNCONSTITUTIONAL, l MAINTAIN MY POSITION
THAT THE CRIME DEFINED IN ARTICLE 124 OF THE PENAL
CODE IS CONSTITUTIONAL, AS I RECOGNIZE—WITHOUT ANY
COMMITMENT TO ERROR—THE SANCTITY AND INVIOLABILITY
OF THE RIGHT TO LIFE, WHICH IS INTANGIBLE BY NATURE AND
A COROLLARY OF THE PRINCIPLE OF HUMAN DIGNITY. THIS IS
BECAUSE, AS PER THE TEACHINGS OF THE CURRENT SUPREME
FEDERAL COURT JUSTICE ALEXANDRE DE MORAES, HUMAN
DIGNITY IS A SPIRITUAL AND MORAL VALUE INHERENT TO THE
PERSON. IT MANIFESTS UNIQUELY IN THE CONSCIOUS AND
RESPONSIBLE SELF-DETERMINATION OF ONE’S OWN LIFE AND
ENTAILS A CLAIM TO RESPECT FROM OTHERS, CONSTITUTING
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A MINIMUM INVIOLABLE STANDARD THAT EVERY LEGAL
FRAMEWORK MUST ENSURE, WHICH CAN ONLY BE LIMITED IN
EXCEPTIONAL CASES, SUCH AS ABORTION PERFORMED BY THE
PREGNANT WOMAN HERSELF (WHERE THE CONSTITUTIONAL
PRINCIPLES BALANCE IN FAVOR OF THE UNBORN’S RIGHT TO LIFE).
HENCE, IN THE PRESENT CASE, IT SEEMS TO ME THAT THE RIGHT
TO LIFE, WHETHER INTRAUTERINE OR EXTRAUTERINE, AS WITH
THE UNBORN, SHOULD PREVAIL WHEN WEIGHED AGAINST
ANY OTHER FUNDAMENTAL RIGHT OF THE PREGNANT WOMAN
(“SEXUAL RIGHTS,” “REPRODUCTIVE RIGHTS,” “THE RIGHT
TO AUTONOMY,” OR “THE RIGHT TO PHYSICAL AND MENTAL
INTEGRITY”), UNDER PENALTY OF LEGITIMIZING LEGALIZED
PRACTICES OF EUGENICS AND EUTHANASIA. UNDER NO
CIRCUMSTANCES SHOULD THE VIEW PREVAIL THAT ABORTION
IS A “FUNDAMENTAL REPRODUCTIVE RIGHT,” AS THIS WOULD
COMPLETELY EMPTY THE LEGALSPECTRUM OF THERIGHT TO LIFE!
IN ESSENCE, IT SEEMS IMPLAUSIBLE TO ARGUE, VIA DIFFUSE
CONSTITUTIONAL CONTROL, THAT IT WOULD BE PERMISSIBLE
FOR A PREGNANT WOMAN TO PERFORM AN ABORTION
UNTIL THE THIRD MONTH OF GESTATION, AS SUCH AN
INTERPRETATION WOULD IMPLY—FOR A MORE EXTREME
VIEW—THAT UP TO THE THIRD MONTH OF PREGNANCY, THERE
IS NO “LIFE” PER SE (SINCE, IF DEATH IS DETERMINED BY
BRAIN DEATH, THEN CONTRARIO SENSU, LIFE BEGINS WITH THE
CENTRAL NERVOUS SYSTEM, WHICH STARTS DEVELOPING
FROM THE 8TH WEEK AND IS COMPLETED BY THE 20TH WEEK).
(HaBeas Corrus No. 2188894-33.2017.8.26.0000, FROM THE DISTRICT
OF HORTOLANDIA, RAPPORTEUR JUSTICE AIRTON VIEIRA, JUDGMENT ON
10/24/2017.) (SA0 PAULO, 2017C, AUTHOR’S EMPHASIS, NO PAGE.)

IT CANNOT BE OVERLOOKED THAT THE CRIME OF ABORTION
INDUCED BY THE PREGNANT WOMAN HERSELF OR WITH HER
CONSENT IS A TYPICAL OFFENSE, FULLY IN EFFECT WITHIN
THE BRAZILIAN LEGAL FRAMEWORK, WHOSE PURPOSE IS TO
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PROTECT THE FUNDAMENTAL RIGHT TO LIFE, INCLUDING
INTRAUTERINE LIFE, ENSHRINED IN ARTICLE 5, CAPUT, OF THE
FEDERAL CONSTITUTION AND PROVIDED FOR UNDER THE
CHAPTER CONCERNING CRIMES AGAINST LIFE IN THE PENAL
CODE. THEREFORE, CONSIDERING THAT THE CONTESTED
PROVISION HAS NOT BEEN DECLARED UNCONSTITUTIONAL BY
THE SUPREME FEDERAL COURT AND REMAINS VALID BY THE
AUTHORITY OF THE LEGISLATIVE BRANCH, ITS CONFORMITY
WITH CONSTITUTIONAL PRINCIPLES IS PRESUMED. (Sio Pauto,
20184, NO PAGE.)

FURTHERMORE, IT IS WELL ESTABLISHED THAT THE CONSTITUTION
PROCLAIMS AS A FUNDAMENTAL AND INVIOLABLE GUARANTEE THE
RIGHT TO LIFE, WHICH INCLUDES INTRAUTERINE LIFE (CF, ARTICLE
5), WHICH IS WHY THE CLAIM THAT THE CRIMINAL PROVISION OF
ARTICLE 124 OF THE PENAL CODE WAS NOT RECEIVED BY THE 1988
CONSTITUTION CANNOT BE ACCEPTED. MOREOVER, CONSIDERING
THATTHELEGALINTERESTPROTECTED BY THECRIME OF ABORTIONIS
LIFEIN FORMATION (INTRAUTERINE), THEPETITIONERCOULD NEVER
FREELY DISPOSE OF THE UNBORN’S LIFE, NOTWITHSTANDING THE
CONSTITUTIONAL PREROGATIVES CITED IN THE INITIAL PETITION.
ADDITIONALLY, IT IS WORTH NOTING THAT, IN SOME CASES,
THE JUDICIARY FACES THE NEED TO WEIGH CONFLICTING LEGAL
INTERESTS PROTECTED BY THE SYSTEM. HOWEVER, IN THIS CASE,
THE PROTECTION OF LIFE IN FORMATION (INTRAUTERINE) COMES
FIRST OVER ANY OTHER RIGHT OF THE PETITIONER, EXCEPT WHERE
THE PREGNANCY ENDANGERS THE PETITIONER’S OWN LIFE. (Sio
PauLo, 2017D, NO PAGE.)

HABEAS CORPUS - ABORTION INDUCED BY THE PREGNANT
WOMAN - LACK OF TYPICALITY BASED ON THE ALLEGED NON-
RECEPTION OF ARTICLE 124 OF THE PENAL CODE BY THE 1988
CONSTITUTION - THE PRINCIPLE OF HUMAN DIGNITY (ARTICLE
1, III, OF THE 1988 CONSTITUTION) DOES NOT SUPERSEDE THE
RIGHT TO LIFE (ARTICLE 5, cArur, OF THE 1988 CONSTITUTION).
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IT IS NOT CONCEIVABLE TO ARGUE THAT THE PRACTICE OF
SELF-INDUCED ABORTION IS ATYPICAL ON THE GROUNDS
THAT ARTICLE 124 OF THE PENAL CODE WAS NOT RECEIVED
BY THE CURRENT CONSTITUTIONAL ORDER, WHICH IS BASED,
AMONG OTHERS, ON THE PRINCIPLE OF HUMAN DIGNITY
(ARTICLE 1, III, OF THE 1988 CONSTITUTION), FROM WHICH
DERIVE BODILY SELF-DETERMINATION AS AN EXERCISE OF THE
WOMAN'’S INDIVIDUAL AUTONOMY AND HER POWER OF CHOICE
REGARDING MOTHERHOOD, WITH AN AUTHORITATIVE RIGHT TO
ABORTION. SUCH A CLAIM IS EQUALLY UNJUSTIFIABLE ON THE
ARGUMENT THAT THE CONSTITUTION GUARANTEES CITIZENS
THE INVIOLABILITY OF PRIVACY AND PRIVATE LIFE (ARTICLE
5, X, OF THE 1988 CONSTITUTION), FAMILY PLANNING, AND
MINIMAL STATE INTERVENTION (ARTICLE 226, § 7, OF THE 1988
CONSTITUTION), AS WELL AS THE SECULAR NATURE OF THE
BRAZILIAN STATE (ARTICLE 5, VI, OF THE 1988 CONSTITUTION).
THESE RIGHTS OF THE WOMAN, WHILE INDEED PROVIDED
FOR IN THE CONSTITUTIONAL TEXT, DO NOT SUPERSEDE THE
FUNDAMENTAL RIGHT TO LIFE OF THE FETUS, WHICH ALSO
HAS CONSTITUTIONAL SUPPORT (ARTICLE 5, cApuT, OF THE 1988

CONSTITUTION). (S40 PAULO, 2017E, NO PAGE.).

It is interesting to note that, in the ruling referenced in the first
excerpt cited, the current wording of the Penal Code is defended,
based on the interpretation of several criminal law scholars, as being

compatible with the constitutional protection of intrauterine life:

E é avida o bem juridico tutelado pelo menos o mais importante
- pelo legislador na tipificacdo do crime de aborto (nas suas
varias modalidades). Tanto que o delito estd inserido, no Codigo
Penal, no capitulo dos crimes contra a vida. Mais precisamente,
protege-se a vida do ser humano em formagao (ANIBAL BRUNO,
Direito Penal, Parte Especial, tomo IV, Forense, 1966, pag. 160;
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HELENO CLAUDIO FRAGOSO, Li¢cdes de Direito Penal, Parte
Especial, vol. I, Forense, 92 edi¢do, pag. 111; CEZAR ROBERTO
BITENCOURT, Tratado de Direito Penal, Parte Especial, vol.
2, Saraiva, 62 edicdo, pag. 128). Ou, em outras palavras, a vida
do feto ou embrido (GUILHERME DE SOUZA NUCCI, Cadigo
Penal Comentado, Forense, 152 edicdo, pag. 732), a preservacio
da vida humana intrauterina (FERNANDO CAPEZ, Curso de
Direito Penal, Parte Especial, vol. 2, Saraiva, 72 edicdo, pag. 111).
Bem por isso, andou bem o legislador ao classificar o aborto
como crime contra a vida (NELSON HUNGRIA, Comentdrios
ao Codigo Penal, vol. V, Forense, 42 edicdo, pag. 285). No mesmo
sentido o escdlio de LUIZ REGIS PRADO, ao discorrer sobre o
bem juridico agasalhado pelo crime de aborto: “O direito a vida,
constitucionalmente assegurado (art. 5°, caput, CF), é inviolavel,
e todos, sem distin¢do, sdo seus titulares. Logo, € evidente que
o conceito de vida, para que possa ser compreendido em sua
plenitude, abarca ndo somente a vida humana independente,
mas também a vida humana dependente (intrauterina)”
(Curso de Direito Penal Brasileiro, volume 2, Parte Especial,
RT, 82 edicdo, p. 84, grifei). (Habeas Corpus n° 2188903-
92.2017.8.26.0000, da Comarca de Ourinhos, Rel. Des. Laerte

Marrone, j. 23/11/2017). (S3o Paulo, 20174, s/p).

AND IT IS LIFE—AT LEAST THE MOST IMPORTANT LEGAL
INTEREST—THAT IS PROTECTED BY THE LEGISLATOR IN THE
CRIMINALIZATION OF ABORTION (IN ITS VARIOUS FORMS). THIS
IS EVIDENT FROM THE FACT THAT THE OFFENSE IS INCLUDED IN
THE PENAL CODE UNDER THE CHAPTER ON CRIMES AGAINST LIFE.
MORE SPECIFICALLY, IT PROTECTS THE LIFE OF AHUMAN BEING IN
FORMATION (ANIBAL BRUNO, DirerTo PENAL, PARTE ESPECIAL, VOL.
IV, FORENSE, 1966, P. 160; HELENO CLAUDIO FRAGOSO, LicoEs

DE DIREITO PENAL, PARTE ESPECIAL, VOL. I, FORENSE, 9TH EDITION, P.
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111; CEZAR ROBERTO BITENCOURT, TrATADO DE DIREITO PENAL,
PARTE ESPECIAL, VOL. 2, SARAIVA, 6TH EDITION, P. 128).

IN OTHER WORDS, IT PROTECTS THE LIFE OF THE FETUS
OR EMBRYO (GUILHERME DE SOUZA NUCCI, Copico
PenaL ComENTADO, FORENSE, 15TH EDITION, P. 732), OR THE
PRESERVATION OF HUMAN INTRAUTERINE LIFE (FERNANDO
CAPEZ, Curso DE DIREITO PENAL, PARTE ESPECIAL, VOL. 2, SARAIVA,
7TH EDITION, P. 111). FOR THIS REASON, THE LEGISLATOR ACTED
APPROPRIATELY BY CLASSIFYING ABORTION AS A CRIME AGAINST
LIFE (NELSON HUNGRIA, CoMENTARIOS A0 C6DIGO PENAL, VOL. V,
FORENSE, 4TH EDITION, P. 285).

IN THE SAME VEIN, LUIZ REGIS PRADO EXPLAINS THE LEGAL
INTEREST PROTECTED BY THE CRIME OF ABORTION:

“THE RIGHT TO LIFE, CONSTITUTIONALLY GUARANTEED (ART. 5, CAPUT,
CF), IS INVIOLABLE, AND ALL INDIVIDUALS, WITHOUT DISTINCTION, ARE ITS
HOLDERS. THEREFORE, IT IS EVIDENT THAT THE CONCEPT OF LIFE, TO BE FULLY
UNDERSTOOD, ENCOMPASSES NOT ONLY INDEPENDENT HUMAN LIFE BUT ALSO
DEPENDENT (INTRAUTERINE) HUMAN LIFE.”’

(Curso DE DIREITO PENAL BRASILEIRO, VOLUME 2, ParTE EspeciaL, RT,
8TH EDITION, P. 84, EMPHASIS ADDED).

(Haeas Corrus N° 2188903-92.2017.8.26.0000, FROM THE
COMARCA OF OURINHOS, REL. DES. LAERTE MARRONE, ]J.

23/11/2017). (Sio PauLo, 20174, s/P).

It is entirely overlooked that this section of the Penal Code
dates back to 1940. The Constitution in force at the time (1937) did
not include the constitutional right to life, nor did the previous
ones. Such a provision only appeared in the Constitution of 1946.
Therefore, the 1940 legislator was not concerned with giving effect
to or protecting a constitutional right to life that did not yet exist,

much less intrauterine life:
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As Constitui¢Ges brasileiras e a inviolabilidade do direito a vida.
1824, art.179: “Ainviolabilidade dos Direitos Civis, e Politicos dos
Cidadaos Brazileiros, que tem por base a liberdade, a seguranca
individual e a propriedade, ¢ garantida pela Constituicdo do
Império, pela maneira seguinte.” Seguem-se os incs. I a XXXV,
nenhum deles expresso sobre a inviolabilidade do direito a vida.
1891, art. 72: “A Constituicdo assegura a Brazileiros e a
estrangeiros, residentes no paiz a inviolabilidade dos
direitos concernentes a liberdade, a seguranca individual e a
propriedade nos termos seguintes:”

O art. 72 apresenta 31 pardgrafos, nenhum alusivo a
inviolabilidade do direito a vida.

1934, art. 113: “A Constituicio assegura a brasileiros e a
estrangeiros residentes no paiz a inviolabilidade dos direitos
concernentes a liberdade, a subsisténcia, a seguranca
individual e a propriedade, nos termos seguintes:” Seguem-
se os dispositivos de numeros 1 a 38, omissos sobre a
inviolabilidade do direito a vida, notando-se no caput, a
novidade do termo subsisténcia, novamente referido no n.° 34,
alusivo ao direito ao trabalho.

1937, art. 122: “A Constituicio assegura aos brasileiros e
estrangeiros residentes no pais o direito a liberdade, a
seguranca individual e a propriedade, nos termos seguintes:”
O artigo contém dispositivo de nimeros 1 a 17, nada referindo
sobre o direito a vida.

Destacamos a expressdo direito a vida, pela primeira vez
expresso no Texto Constitucional, seguindo-se a Constituicao
de 1967, art. 150; Emenda Constitucional n. 1, de 1969, art. 153
e o atual art. 5.°, da CF/1988. (Garcia, 1998, p. 2).

BRAZILIAN CONSTITUTIONS AND THE INVIOLABILITY OF THE

RIGHT TO LIFE
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1824, ARTICLE 179: “THE INVIOLABILITY OF BRAZILIAN CITIZENS’
CIVIL AND POLITICAL RIGHTS, WHICH ARE BASED ON FREEDOM,
INDIVIDUAL SECURITY, AND PROPERTY, IS GUARANTEED BY THE
CONSTITUTION OF THE EMPIRE IN THE FOLLOWING MANNER.”
THIS IS FOLLOWED BY SECTIONS I TO XXXV, NONE OF WHICH
EXPLICITLY ADDRESS THE INVIOLABILITY OF THE RIGHT TO LIFE.
1891, ARTICLE 72: “THE CONSTITUTION GUARANTEES BRAZILIANS
AND FOREIGNERS RESIDING IN THE COUNTRY THE INVIOLABILITY
OF RIGHTS CONCERNING FREEDOM, INDIVIDUAL SECURITY, AND
PROPERTY, AS FOLLOWS:” ARTICLE 72 CONTAINS 31 PARAGRAPHS,
NONE OF WHICH REFER TO THE INVIOLABILITY OF THE RIGHT TO LIFE.
1934, ARTICLE 113: “THE CONSTITUTION GUARANTEES BRAZILIANS
AND FOREIGNERS RESIDING IN THE COUNTRY THE INVIOLABILITY
OF RIGHTS CONCERNING FREEDOM, SUBSISTENCE, INDIVIDUAL
SECURITY, AND PROPERTY, AS FOLLOWS:” THE PROVISIONS
NUMBERED 1 TO 38 ARE SILENT ON THE INVIOLABILITY OF THE
RIGHT TO LIFE. NOTABLY, THE TERM SUBSISTENCE APPEARS FOR
THE FIRST TIME IN THE PREAMBLE AND IS LATER REFERENCED IN
SECTION 34, RELATED TO THE RIGHT TO WORK.

1937, ARTICLE 122: “THE CONSTITUTION GUARANTEES
BRAZILIANS AND FOREIGNERS RESIDING IN THE COUNTRY THE
RIGHT TO FREEDOM, INDIVIDUAL SECURITY, AND PROPERTY, AS
FOLLOWS:” THE ARTICLE INCLUDES PROVISIONS NUMBERED 1 TO
17, WITHOUT ANY MENTION OF THE RIGHT TO LIFE.

THE TERM RIGHT TO LIFE WAS EXPLICITLY INCLUDED FOR THE
FIRST TIME IN THE CONSTITUTIONAL TEXT IN THE CONSTITUTION
OF 1967, ARTICLE 150, AND LATER IN THE CONSTITUTIONAL
AMENDMENT NO. 1 OF 1969, ARTICLE 153, AND IS CURRENTLY

ENSHRINED IN ARTICLE 5 OF THE CONSTITUTION OF 1988.

The argument of protecting the right to life from conception is

used, assuming that the exceptions currently provided in the Penal
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Code are in accordance with the 1988 Federal Constitution and
the Inter-American Convention on Human Rights. However, this
reasoning is insufficient to justify rejecting the decriminalization
of abortion in a broader range of cases, such as those currently
proposed and under discussion in ADPF 442.

When addressing the protection of human life through Criminal
Law, Roxin (2002) considers it unquestionable that the embryo is
a preliminary and still underdeveloped form of human life, which
cannot enjoy the same level of protection as a person who has
been born. He states that a relatively large fundamentalist current,
including in Germany, rejects this position, but he deems such a
stance unsustainable. As an example, he notes that in Germany,
intentionally preventing implantation is not punishable, meaning
that before uterine implantation, the embryo lacks any legal
protection. Even after implantation, German law permits abortion
under relatively broad conditions. Regarding Brazil, he argues that
Face ao Codigo Penal brasileiro, que ndo toma posicdo expressa a respeito
do momento inicial da prote¢io penal, € igualmente possivel sustentar
esse posicionamento, o0 que € mesmo feito por um setor aparentemente
minoritdrio da doutrina [In light of the Brazilian Penal Code, which
does not take an explicit position regarding the initial moment of
criminal protection, it is also possible to support this stance, which
is indeed held by an apparently minority sector of doctrine| (Roxin,
2002, p. 2).

Roxin (2002, p. 3), based on the premise that the life of a person
who has been born is the highest value in the legal system, also
acknowledges that it is not possible to deny any protection to life in
formation. For this reason, most modern legal systems adopt one of
two solutions, which he calls the “indications model” and the “term

model.” According to the indications model, abortion is, in principle,
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punishable. However, it is justified and not punishable if performed
by a doctor under specific indications. According to the term model
—generally within three months — pregnancy can be terminated at
the mother’s request, without requiring reasons to be stated.

The author explains that current German legislation combines
these two approaches and can be described as a counseling model.
Abortion performed within the first 12 weeks at the pregnant
woman’s request is not punishable, provided that she undergoes
counseling at least three days before the procedure. The law
stipulates that this counseling must aim to protect unborn life by
encouraging the woman to continue the pregnancy and offering her
prospects for a life with the child. This is because the termination
of pregnancy within the first three months, even after counseling,
remains unlawful according to the German Constitutional Court. In
cases of medical or social indications, abortion may occur until the
end of the pregnancy?.

Roxin (2002, p. 5) advocates for a highly generous indications
model, considering it theoretically preferable because it clearly
acknowledges that abortion involves a conflict and requires a
balancing of interests, in which the vital interests of the pregnant

woman take precedence over those of the embryo:

A protecdo a vida em formagdo fica desconsiderada de
modo bastante unilateral, se a interrup¢do da gravidez nos
primeiros trés meses permanecer impune, mesmo que ausente
qualquer motivo razoavel, que ela decorre do puro arbitrio ou
comodidade, de modo que o aconselhamento pareca uma
mera formalidade. A insisténcia do Tribunal Constitucional
alem3o no sentido da antijuridicidade de um tal aborto pode
melhorar a prote¢do a vida do embrido no mundo dos conceitos

juridicos, mas n3o na realidade social.
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THE PROTECTION OF LIFE IN FORMATION IS DISREGARDED
IN A HIGHLY UNILATERAL MANNER IF THE TERMINATION OF
PREGNANCY WITHIN THE FIRST THREE MONTHS REMAINS
UNPUNISHABLE, EVEN IN THE ABSENCE OF ANY REASONABLE
JUSTIFICATION, AND IS INSTEAD BASED PURELY ON ARBITRARY
CHOICE OR CONVENIENCE, RENDERING COUNSELING A
MERE FORMALITY. THE GERMAN CONSTITUTIONAL COURT’S
INSISTENCE ON THE UNLAWFULNESS OF SUCH ABORTION MAY
ENHANCE THE PROTECTION OF THE EMBRYO'S LIFE WITHIN THE
REALM OF LEGAL CONCEPTS BUT DOES NOT ACHIEVE THE SAME

EFFECT IN SOCIAL REALITY.

When addressing feminist narratives in the debate over abortion,
with fundamentalist opposition in the Brazilian political scene,
Machado (2017) highlights the prominence of the idea of the “living
life” of women against the fundamentalist concept of an “abstract
life”, which serves only to completely delegitimize women’s rights
to terminate a pregnancy under any circumstances. The notions
of “living life”, “person in life”, and “concrete life” emphasize
the possibility and necessity of gradual protection of life to avoid
completely disregarding the lives of women — born beings and
holders of constitutional rights — which may conflict with an alleged
need for absolute protection of the embryo’s life.

Itis a situation that clearly requires balancing and proportionality:

Fortalecem a defesa do respeito a ética da justica e do uso da
“ponderacio” por acesso a direitos em disputa que se opdem,
mas que devem ser levados em conta relacionalmente: os direitos
do concepto “a vida (abstrata)” e os direitos das mulheres
advindos de sua “vida vivida”. A ponderacgdo, ainda que nem

sempre esteja formulada nesta terminologia juridica, esta desde
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ha muito presente nas propostas feministas de legalizagio do
aborto ao periodo das doze primeiras semanas de gravidez e a
necessidade de apresentacdo de razdes e riscos graves (a saude,

avida e a violéncia sexual). (Machado, 2017, n/p).

THEY STRENGTHEN THE DEFENSE OF RESPECTING THE ETHICS
OF JUSTICE AND THE USE OF “BALANCING” IN ACCESSING
RIGHTS IN DISPUTE, WHICH OPPOSE EACH OTHER BUT MUST BE
CONSIDERED RELATIONALLY: THE RIGHTS OF THE CONCEPTUS
“TO LIFE (ABSTRACT)” AND THE RIGHTS OF WOMEN ARISING
FROM THEIR “LIVED LIFE.” BALANCING, EVEN THOUGH IT IS NOT
ALWAYS FRAMED IN THIS LEGAL TERMINOLOGY, HAS LONG BEEN
PRESENT IN FEMINIST PROPOSALS FOR THE LEGALIZATION OF
ABORTION WITHIN THE FIRST TWELVE WEEKS OF PREGNANCY,
AS WELL AS THE NEED TO PRESENT REASONS AND SEVERE RISKS

(TO HEALTH, LIFE, AND SEXUAL VIOLENCE).

Thus, it is entirely possible to resolve the issue of the
decriminalization of abortion while protecting the life of the
embryo; however, not in an absolute way and without any weighting
other rights involved in this matter, inc luding the right to life of the
pregnant woman who does not wish to continue with an unwanted
pregnancy. There are several rights, constitutional ones, that must

be taken into account:

O entendimento que vem prevalecendo nas decisées dos
Tribunais Constitucionais de todo o mundo € o de que a vida
do nascituro € protegida pela Constituicdo, embora nio com a
mesma intensidade com que se tutela o direito a vida das pessoas
humanas ja nascidas. E por razdes de ordem biologica, social

e moral, tem-se considerado também que o grau de protegdo
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constitucional conferido a vida intra-uterina vai aumentando
na medida em que se avanca o periodo de gestagdo.

Assim, sob o prisma juridico, o caso parece envolver uma
tipica hipotese de ponderacdo de valores constitucionais, em
que se deve buscar um ponto de equilibrio, no qual o sacrificio
a cada um dos bens juridicos envolvidos seja o menor possivel,
€ que atente tanto para as implicacdes éticas do problema a
ser equacionado, como para os resultados pragmaticos das

solu¢des alvitradas. (Sarmento, 2007, p. 6).

THE UNDERSTANDING THAT HAS PREVAILED IN THE DECISIONS OF
CONSTITUTIONAL COURTS WORLDWIDE IS THAT THE LIFE OF THE
UNBORN IS PROTECTED BY THE CONSTITUTION, ALTHOUGH NOT
WITH THE SAME INTENSITY AS THE RIGHT TO LIFE OF ALREADY
BORN HUMAN BEINGS. AND FOR BIOLOGICAL, SOCIAL, AND MORAL
REASONS, IT HAS ALSO BEEN CONSIDERED THAT THE DEGREE OF
CONSTITUTIONAL PROTECTION GRANTED TO INTRAUTERINE LIFE
INCREASES AS THE GESTATION PERIOD ADVANCES.

THUS, FROM A LEGAL PERSPECTIVE, THE CASE SEEMS TO INVOLVE
A TYPICAL SITUATION OF WEIGHING CONSTITUTIONAL VALUES,
WHERE A BALANCE MUST BE SOUGHT, IN WHICH THE SACRIFICE
OF EACH OF THE LEGAL INTERESTS INVOLVED IS MINIMIZED, AND
WHICH CONSIDERS BOTH THE ETHICAL IMPLICATIONS OF THE
PROBLEM TO BE ADDRESSED AND THE PRAGMATIC OUTCOMES

OF THE PROPOSED SOLUTIONS.

Daniel Sarmento (2007, p. 29) appropriately argues the thesis
that intrauterine human life is also protected by the Constitution,
but with much less intensity than the life of someone already born.
Moreover, he asserts that life is not protected uniformly throughout
the gestation period, it comprehends different levels of protection

143



as it develops. The protection increases progressively as the embryo
develops, becoming a fetus and later acquiring extrauterine viability.
Silvia Pimentel (2007, p. 161) accurately highlights the greater

emphasis placed on the life of the fetus:

Hoje, a proibicdo moral e legal a interrupgdo da gravidez
ndo desejada pela mulher ndo encontra motivos razoaveis ou
racionais, de ordem publica, que a justifiquem, ao contrario,
ela representa um verdadeiro tabu, pois ndo € racional nem
razoavel valorizar mais a vida do feto - vida humana em
formagdo - do que a vida da mulher - ser humano pleno.

Representa tacita sub-valorizacdo da mulher.

TODAY, THE MORAL AND LEGAL PROHIBITION AGAINST THE
INTERRUPTION OF AN UNWANTED PREGNANCY BY A WOMAN
LACKS REASONABLE OR RATIONAL JUSTIFICATIONS OF PUBLIC
ORDER. ON THE CONTRARY, IT REPRESENTS A TRUE TABOO, AS
IT IS NEITHER RATIONAL NOR REASONABLE TO VALUE THE LIFE
OF THE FETUS - A HUMAN LIFE IN FORMATION - MORE THAN
THE LIFE OF THE WOMAN - A FULLY REALIZED HUMAN BEING.
IT TACITLY REPRESENTS AN UNDERVALUATION OF THE WOMAN.

IT TACITLY REPRESENTS AN UNDERVALUATION OF THE WOMAN.

From all that has been presented, it is argued that a balance should
be established between the life of the fetus/embryo and the life of
the woman, so that neither is completely denied by the other. This
balance would be achieved through gradual protection, according
to the development of the pregnancy, allowing abortion in the early
stages and making it more difficultin the later stages. The Constitution
guarantees the right to life of both the fetus and the woman, who,

during pregnancy, by virtue of her status as a human being endowed
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with dignity, enjoys a range of constitutional rights that must also be
considered in the valuation process. These constitutional rights of
women cannot be ignored, as they are full human beings.

Therefore, this is not a claim for an absolute right of a woman
to her own body, as the need for gradual protection of the fetus is
recognized, with greater restrictions on the possibility of abortion as
the pregnancy advances. Abortion could only be allowed in the later
stages of pregnancy to save the life of the woman or if there is a serious
risk to her health. But what constitutional rights are those that require
balancing and, for a certain period of pregnancy, relativize the right to

life of the fetus? This will be examined in the next sections.

2.3 INTERLACED CONSTITUTIONAL RIGHTS THAT
GROUND THE DUTY OF DECRIMINALIZATION
IN BRAZIL

Ligiaalready had four children. She had anew romantic encounter
and got pregnant. Since she didn’t want to have another child,
she bought the drug Cytotec from a third, unidentified person.
She ingested one pill and felt severe abdominal pain. She was
taken to Tatuapé hospital. The fetus was expelled at the hospital
and fell to the ground from a height of one meter. It was checked
by doctors but died. The police were called to the hospital. In a
statement, the father and mother said that the baby fell headfirst
to the ground when the daughter was climbing onto the hospital
stretcher. Bia also stated in her testimony to the police that she
had been waiting for more than two years for a tubal ligation

surgery. She was 25 weeks pregnant. In court, Bia denied having
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taken any medication and said she had experienced eclampsia in
previous pregnancies. She claimed that the nurses and the doctor
forced her to say she had taken the drug, but she denied it. She
said she would never do that because she knew it was a crime. She
had another child after the events, as the trial took three years.

She was acquitted due to lack of evidence.

To enrich the debate, it is crucial to address key constitutional
rights that are intricately linked to discussions on abortion and the
protection of the right to life. These rights have been interpreted in
various ways: at times, as extensions of the constitutional right to
life, emphasizing the notion of a dignified life (human dignity) and
expanding the concept beyond mere biological existence or physical
integrity to encompass health, mental and physical well-being, and
the broader context of social rights. At other times, these rights
are viewed as fundamental constitutional protections for pregnant
women, potentially conflicting with or standing in opposition to the
embryo’s or fetus’s right to life.

It is argued here that prioritizing an absolute right to life for the
fetus at the expense of the woman'’s right to life and other fundamental
constitutional rights, such as human dignity, liberty, self-determination,
difference, privacy, and intimacy, is neither reasonable nor proportional.
Moreover, criminalization based on the absolute right to life of the fetus
has not promoted the protection it seeks.

It is necessary to examine these fundamental rights that
are connected to the abortion discussion and to the necessary

relativization of the right to life of the fetus, as will be seen below.
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2.31

Human dignity, the right to liberty, self-
determination, difference, privacy, and intimacy

The police received a report via the Military Police Operations
Center (Copom) that a fetus had been found inside a trash bag
by nurse Andreia, who tried to assist the baby, but it was already
dead. Sandra, a janitor at the hospital, said that she went to the
bathroom because she needed to urinate, and the baby came out.
She cleaned the area and placed the baby in the trash bag. She

was escorted to another hospital for a curettage procedure.

In her statement at the police station, Sueli said she was planning
to seek an abortion clinic, but she couldn’t afford it and took
Cytotec. She had no help from anyone to carry out the abortion.
She has two children and had a previous miscarriage. The
abortion happened at her home, and she disposed of the fetus in
the building’s trash bin. On her way back, she fainted and only
woke up in the hospital. Her friend and a neighbor helped her, but

they knew nothing about the situation.

The principle of human dignity was established in the Federal

Constitution of 1988 as a fundamental principle, so that the intention

was not only to protect life but also life with dignity. Human dignity

is essential for the proper handling of boundary issues, such as the

one involving abortion, as Ingo Sarlet (2007, p. 212) points out. The

author argues that dignity is an intrinsic quality of the human person,

constituting the element that qualifies the human being as such, an

inalienable principle of the very human condition. As Luis Roberto

Barroso (2014, p. 9) points out, it is one of the greatest examples of

ethical consensus in the Western world, mentioned in international

documents, treaties, constitutions, legislation, and court decisions.
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Sometimes, it is used inadequately to justify what would not be
supported by other arguments or theories, due to a lack of rationality
and a certain voluntarism in decisions. However, this is certainly not
the case with the abortion debate, which is directly related to the
right to life and dignified life, as well as various other fundamental
constitutional rights. Therefore, I agree with Barroso (2014, p.
11) when he asserts that human dignity is a valuable concept with
increasing importance in constitutional interpretation and can play
a central role in grounding morally complex issues. He defines its
core elements as consisting of three components: the intrinsic value
of each human being, individual autonomy, and community value.

In this book, this liberal perspective is expanded to a more
socially-oriented approach, consistent with the Social Democratic
State outlined in the Federal Constitution of 1988. Human dignity,
from a social perspective, involves the realization of social rights
such as health, food, work, housing, education, leisure, culture, and
many others. To ensure the human dignity of women, their health,
especially reproductive health, and their freedom to exercise family
planning, which involves positive obligations on the part of the State,
must be guaranteed.

Inthe context of this book, the human dignity of womeninrelation
to the abortion debate is considered one of the key elements that
must be taken into account when considering the decriminalization?
of abortion. In this regard, Barroso’s (2014, p. 100) study is highly
relevant, as he applies the concept of human dignity to structure the
legal reasoning in the abortion case, classified as one of the difficult
issues. Based on the elements that make up human dignity, the
author exercises the application of each one to the abortion debate.
In this way, with regard to the “intrinsic value,” Barroso (2014)

highlights that it involves conflicts between fundamental rights. On
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one hand, the anti-abortion position, which argues that life begins
at conception, claims that abortion is a violation of the fetus’s right
to life. On the other hand, continuing an unwanted pregnancy often
implies physical and psychological harm to the woman and the
inability to control her own body, as well as a violation of equality,
because only women bear the full burden of pregnancy, and the right
to abortion would place them in a position of equality with men.
Therefore, in terms of human dignity as an intrinsic value, there
would be a fundamental right favoring the anti-abortion position
(right to life), countered by two fundamental rights favoring the
woman’s choice: physical and psychological integrity and equality.

Regarding the element of “autonomy,” Barroso (2014) argues
that it is important to reflect on the role of self-determination in the
abortion context. Itis the ability to decide for oneself, and individuals
should be free to make decisions and take personal choices about
their own lives. This involves privacy (as decided in Roe vs. Wade),
which is the principle that requires public tolerance for autonomous
and self-referential choices. Here, if the right to autonomy of the
fetus (even though it has no consciousness) were recognized and its
will prevailed, it would totally annul the autonomy of the mother,
a formed being, who would be instrumentalized by the “will” of
another. In other words, if the woman were forced to carry the fetus,
she would become a means to satisfy another’s will and would not be
treated as an end in herself.

Finally, regarding the community value, it would be necessary to
determine whether autonomy can be restricted in the name of shared
values or state-imposed interests through legal norms. The author
(Barroso, 2014) states that abortion represents a point of great moral
disagreement in contemporary society, and in such circumstances,

the proper role of the State is not to take sides and impose one
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view, but to allow individuals to make autonomous choices, even if
important and respectable religious groups oppose it, because the
State should act based on public reasons. With respect to shared
values within the social group, it is possible to observe significant
dissent on this issue, with numerous countries allowing abortion
and many others broadly disapproving of it.

Daniel Sarmento (2016, p. 310) observes that when interpreting
and applying human dignity by state authorities, the principle of
state secularism must be respected, and public reasons must guide
the interpretation, meaning reasons independent of particular
religious or metaphysical understandings that may be accepted by
people of various beliefs.

The criminalization of abortion may signify a violation of the
constitutionally established right to freedom. A person’s right over
themselves, the right to voluntary motherhood as the woman’s self-

determination over her own body, is a fundamental human right:

O direito sobre si mesmo, sobre a propria pessoa e sobre o
proprio futuro expresso pela classica maxima de John Stuart
Mill: “sobre si proprio, sobre a sua mente e sobre seu corpo, o
individuo € soberano”.

N3o se trata apenas do primeiro e mais importante dos direitos
fundamentais. Trata-se também do primeiro e fundamental
principio da ética laica contemporanea: aquele ja referido
com base no qual nenhuma pessoa pode ser tratada como
uma coisa, pelo que qualquer decisdo heterdnoma, justificada
por interesses alheios aos da mulher, equivale a uma lesdo do
imperativo kantiano, segundo o qual nenhuma pessoa pode
ser tratada como meio quer mesmo de procriacdo - para fins a
si alheios, mas apenas como fim de si mesma. Por isso falamos

de autodeterminacio da mulher a propdsito da maternidade.
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Por isso, a decisio da maternidade reflecte um direito
fundamental exclusivo das mulheres, porque, pelo menos sob
esse aspecto, a diferenca sexual justifica um direito desigual. O
direito a maternidade voluntaria, como autodeterminagio da
mulher sobre o seu proprio corpo, pertence-lhe em exclusivo,
porque em matéria de gestacdo os homens ndo sdo iguais as
mulheres, e s6 desvalorizando as mulheres como pessoas e
reduzindo-as a instrumentos de procriacdo se pode limitar-
lhes a soberania sobre o seu proprio corpo, submetendo-a ao
controlo penal. Nio se pode, portanto, configurar um “direito
a paternidade voluntaria” analogo e simétrico ao “direito
a maternidade voluntdria”: porque gestacdo e parto dizem
respeito unicamente ao corpo das mulheres, e ndo ao dos

homens. (Ferrajoli, 2003, p. 13, emphasis in the original).

THE RIGHT OVER ONESELF, OVER ONE’S OWN PERSON, AND OVER
ONE’S OWN FUTURE IS EXPRESSED BY THE CLASSIC MAXIM OF
JOHN STUART MILL: “OVER ONESELF, OVER ONE’S OWN MIND
AND OVER ONE’S OWN BODY, THE INDIVIDUAL IS SOVEREIGN.”
THIS IS NOT JUST THE FIRST AND MOST IMPORTANT OF
FUNDAMENTAL RIGHTS. ITISALSO THE FIRST AND FUNDAMENTAL
PRINCIPLE OF CONTEMPORARY SECULAR ETHICS: THE PRINCIPLE
ALREADY MENTIONED, ACCORDING TO WHICH NO PERSON CAN
BE TREATED AS A THING. THEREFORE, ANY HETERONOMOUS
DECISION JUSTIFIED BY INTERESTS OTHER THAN THOSE OF THE
WOMAN EQUATES TO A VIOLATION OF THE KANTIAN IMPERATIVE,
ACCORDING TO WHICH NO PERSON CAN BE TREATED MERELY AS
A MEANS, NOT EVEN FOR PROCREATION PURPOSES - FOR ENDS
EXTERNAL TO HERSELF, BUT ONLY AS AN END IN HERSELF.

THIS IS WHY WE SPEAK OF A WOMAN’S SELF-DETERMINATION IN
MATTERS OF MOTHERHOOD. THUS, THE DECISION REGARDING

MOTHERHOOD REFLECTS A FUNDAMENTAL RIGHT EXCLUSIVE TO
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WOMEN BECAUSE, AT LEAST IN THIS REGARD, SEXUAL DIFFERENCE
JUSTIFIES AN UNEQUAL RIGHT. THE RIGHT TO VOLUNTARY
MOTHERHOOD, AS THE WOMAN’S SELF-DETERMINATION OVER
HER OWN BODY, BELONGS EXCLUSIVELY TO HER. THIS IS BECAUSE,
IN MATTERS OF GESTATION, MEN ARE NOT EQUAL TO WOMEN, AND
ONLY BY DEVALUING WOMEN AS PERSONS AND REDUCING THEM
TO INSTRUMENTS OF PROCREATION CAN THEIR SOVEREIGNTY
OVER THEIR OWN BODIES BE LIMITED, SUBJECTING IT TO PENAL
CONTROL. THEREFORE, ONE CANNOT ESTABLISH AN ANALOGOUS
OR SYMMETRICAL “RIGHT TO VOLUNTARY FATHERHOOD” TO THE
“RIGHT TO VOLUNTARY MOTHERHOOD,” BECAUSE GESTATION AND

CHILDBIRTH CONCERN ONLY THE BODIES OF WOMEN, NOT OF MEN

Inthe opposite sense, Garcia (1998, p. 9) argues that the protection
of the fetus’s right to life would justify alienating the pregnant woman
from her own body, equating her to the legal figure of a depositdrio

fiel 3(a custodian of someone else’s property):

(4) como depositaria a mulher, enquanto durar essa condig3o,
nio € “dona” do proprio corpo, investido este em receptaculo de
outro ser, o que somente cessard com o nascimento - e, com este,
a liberagdo € retomada da plena propriedade do proprio corpo;

(5) fiel depositaria - na acepg¢do civil, portanto responsavel

pela vida do ser entdo existente. (Garcia, 1998, p. 9).

(4) AS A CUSTODIAN, THE WOMAN, WHILE IN THIS CONDITION,
IS NOT THE “OWNER” OF HER OWN BODY, WHICH IS INVESTED
AS A RECEPTACLE FOR ANOTHER BEING, A SITUATION THAT
WILL ONLY CEASE WITH BIRTH - AND WITH THIS, THE FULL
OWNERSHIP OF HER BODY IS RESTORED.

(5) AS A CUSTODIAN - IN THE CIVIL SENSE, THEREFORE

RESPONSIBLE FOR THE LIFE OF THE EXISTING BEING.
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Ferrajoli (2003, p. 85) notes that this negative freedom complements
the positive freedom of the right-power to generate, to bring people
into the world, which is a constituent power, of a pre - or meta-
juridical type, as it reflects a natural power inherent in a difference
that is exclusively feminine. It is not only a right of freedom but also a
right-claim, to which public obligations must correspond, concretely
requiring assistance and care, both at the time of maternity and at
the time of abortion. Therefore, it cannot be constituted as “a right to
voluntary paternity” simply because pregnancy and childbirth do not
belong to the male identity, but only to the female.

AmartyaSen (2000, p.220),whenanalyzingthe conditionofwomen
as agents of social change, emphasizes that aspects concerning the
condition of agents are finally beginning to receive some attention,
in contrast to the previously exclusive focus on aspects of well-being.
Not long ago, the tasks in which these movements were primarily
engaged involved the effort to obtain better treatment for women —
a fairer treatment. The focus was mainly on the well-being of women
— which was very necessary. However, the goals, starting from this
“welfarist” approach, gradually evolved and expanded to incorporate
— and emphasize — the active role of women as agents. Women are no
longer passive recipients of aid to improve their well-being; they are
increasingly seen, both by men and by themselves, as active agents
of change: dynamic promoters of social transformations that can
alter the lives of both women and men.

The author shows that this condition of women as agents has a

significant impact on the exercise of fertility and reproductive choices:

[...] ha uma estreita relacdo entre o bem-estar feminino
e a condigdo de agente das mulheres na producdo de uma

mudanca no padrdo de fecundidade. Assim, ndo surpreende
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que redugdes nas taxas de natalidade tenham com freqiiéncia
decorrido da melhora do status e do poder das mulheres. (Sen,

2000, p. 230, author’s emphasis)

[] THERE IS A CLOSE RELATIONSHIP BETWEEN WOMEN’S WELL-
BEING AND THEIR CONDITION AS AGENTS IN PRODUCING A
CHANGE IN FERTILITY PATTERNS. THUS, IT IS NOT SURPRISING
THAT REDUCTIONS IN BIRTH RATES HAVE OFTEN RESULTED

FROM IMPROVEMENTS IN WOMEN’S STATUS AND POWER

Nesse contexto, os estudos sobre o aborto situam-se entre
dois polos tedricos: por um lado, a autonomia reprodutiva da
mulher, por outro lado, a necessidade (ou ndo) de protecao da
vida humana (ou da expectativa de vida) durante o periodo
da gestacdo, sabendo que a tutela do embrido ou do feto em
relacdo a um possivel aborto consentido pela gestante se da de
maneira duplamente heterénoma: primeiro, porque o Estado
assume a iniciativa de tutelar essa forma de vida e, segundo,
porque essa decisdo se impoe a gestante contra sua vontade.

(Sabadell & Dimoulis, 2008, p. 326)

IN THIS CONTEXT, STUDIES ON ABORTION ARE SITUATED BETWEEN
TWO THEORETICAL POLES: ON ONE HAND, THE REPRODUCTIVE
AUTONOMY OF WOMEN, AND ON THE OTHER HAND, THE NEED
(OR NOT) TO PROTECT HUMAN LIFE (OR THE EXPECTATION
OF LIFE) DURING THE GESTATIONAL PERIOD, KNOWING THAT
THE PROTECTION OF THE EMBRYO OR FETUS IN RELATION TO A
POSSIBLE ABORTION CONSENTED BY THE PREGNANT WOMAN IS
DOUBLY HETERONOMOUS: FIRST, BECAUSE THE STATE TAKES THE
INITIATIVE TO PROTECT THIS FORM OF LIFE, AND SECOND, BECAUSE

THIS DECISION IS IMPOSED ON THE WOMAN AGAINST HER WILL.
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This right to freedom, autonomy, and self-determination must
not be understood in an abstract way, as if women, as individuals,
did not have specificities that the law must be able to recognize.
This freedom must be acknowledged within a legal system capable
of embracing differences.

In general, differences have not been configured as aright: a “right
to difference”, but rather have been recognized as part of the “realm
of being”, the concrete and visible reality, because differences can
and have been used to create inequality, discrimination, and prevent
people from receiving the same legal recognition. This issue was
relegated, and the pursuit of equality triumphed.

At the beginning of the history of the constitutional rights
construction and the ones contained in international human rights
treaties, differenceswere somethingtobe eliminated sothateveryone
would have equal dignity and respect. That is, it was necessary that
the existing differences were not obstacles to achieving equality as
a legal norm or even a principle to be followed and attained. The
human being, protected and subject to rights, was universalized and
made “equal in rights” to all others3®.

In a later moment, after the first critique of the formulation of
equality, which resulted in the conception of material equality, the
women’s movement and, above all, feminist thought, as well as
other movements advocating for identities, made a new critique of
equality, calling for “differences” to be incorporated into it. These
differences should not be made invisible in the pursuit of equality
but should be embraced and valued, once again redefining the
conception of equality.

When analyzing the theme of equality and difference, Luigi
Ferrajoli (1999, p. 73-76) points out that there are four possible
models for the legal configuration of differences:
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Legal indifference to differences - In this model, the minimal
character of the law prevails, resembling a state of nature, of
wild freedom. In this case, differences are neither valued, nor
protected, nor repressed, nor violated. They are simply ignored.
Inthismodel, the fate of differencesis entrusted tothe relations of
power, and the difference of sex results in the factual subjugation
of women to the power of men and their confinement to the
“natural” domestic role of woman and mother;

Legal differentiation of differences - In this model, some
identities are valued while others are devalued. There is
a hierarchy of identities, which are determined by valued
differences (such as sex, birth, ethnicity, faith, language,
etc.). Some are assumed as privileged statuses, sources of
rights and powers, while others are assumed as discriminatory
statuses, sources of exclusion and subjugation. This is the
discriminatory paradigm of hierarchical systems of caste and
class, typical of the more archaic phases of legal experience
and dominant in pre-modern legal systems. However, it is also
the paradigm that persists in the origins of modernity, when
equality and the resulting universal rights were conceived
and proclaimed in the first liberal constitutions, exclusively
for white, property-owning men, reaching the extreme of
coexisting, until the 2oth century, with the discrimination
of women in matters of political and civil rights. In this
model, differences, starting with sex, are conceptualized and
sanctioned as inequalities, privileges, and discriminations;
Legal confirmation of differences - In this model, there is
an abstract affirmation of equality through homologation,
neutralization, and general integration. Feminine difference

is not legally discriminated against because it is unrecognized,
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hidden, or masked. In some aspects, this model is both the
opposite and analogous to the previous one. It is opposite
becauseitdoesnotaimtocrystallize differencesintoinequalities
but rather to annul them. However, it is analogous due to the
shared devaluation of differences and the assumption of one
identity as both “normal” and “normative”.;

Equal legal valuation of differences - This model is based on
the normative principle of equality, fundamental rights, and a
system of guarantees that ensures their effectiveness. It does
not leave differences to the dominance of the strongest, but
instead makes them the subject of fundamental rights, which
protect the most vulnerable. Instead of being indifferent or
merely tolerant toward differences, as in the first model,
it ensures their free affirmation and development for all. It
differs from the second model by neither privileging nor
discriminating against any difference but instead recognizing
all as equally valuable. It diverges from the third model by
not ignoring differences. Equality in fundamental rights is
configured as the equal right of all to affirm and safeguard
their own identity, in recognition of the equal value attributed
to all differences, which make every person unique while also

affirming that every individual is a person like all others.

Itisunderstood thatthe criminalization of abortion alignswith the

second model, where there is a legal differentiation of differences.

From a biological difference (reproductive capacity), a supposedly

neutral discriminatory factor is established to criminalize women.

In this context, the reproductive capacity difference is treated and

sanctioned as inequality, as discrimination.
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The term opposing “difference” is not “equality ” but “inequality”.
Itis necessary to create guarantees for difference so that it effectively
ensures equality. Equality remains a legal utopia that will continue to
be violated as long as social, economic, and cultural reasons persist,
consistently supporting male dominance (Ferrajoli, 1999, p. 92).

Vasquez (2009, p. 60) emphasizes that the obligation to guarantee
rights without discrimination cannot be a neutral guarantee based ona
standard citizen. It is essential to consider heterogeneous conditions;
otherwise, indirect discrimination occurs. Vasquez further notes that,
inrecentyears, there has been a trend to abandon the formal neutrality
of criminal definitions, making way for criminal typifications that
explicitly include sexual difference—a phenomenon some authors
have referred to as the sexualization of punitive responses.

In addressing abortion, the feminist movement seeks to highlight the
difference that must be acknowledged concerning gestation and maternity,
which are linked to a specific sexed body, that of women. Pierucci (1999, p.

124-125, emphasis in the original) describes this progression:

As feministas falam muito - e tém muito a dizer - sobre a
diferenca. Nao foi sempre assim. A (re) descoberta da diferenca
feminina pela “segunda onda” do feminismo veio para se
tornar o traco mais marcante e caracteristico daquele renascer
do movimento feminista em fins dos 60, inicio dos 8o. Linda
Gordon lembra que as feministas da “primeira onda” nio
usavam a palavra diferenca (Gordon, 1991), empenhadas
que estavam em transformar o sexismo, o discurso misdgino
convencional sobre a diferenca entre os sexos, num discurso
andrdgino (cf. Elshtain, 1981; Badinter, 1986a; 1986b) e, dessa
forma, conquistar para as mulheres oportunidades, postos e
direitosiguais aos homens. A igualdade entre os sexos em termos

legais, civis, politicos, sociais e até mesmo comportamentais
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foi, por décadas a fio, quase um século, a grande reivindicagdo
do feminismo da “primeira onda”. As feministas eram todas
imperturbavelmente igualitaristas. Hegemonia total do
igualitarismo abolicionista da marginalizacdo da mulher. Isso,
até os entornos de 1968, o ano da grande rebelido cultural. A
“segunda onda” representou para o feminismo um verdadeiro
(re) nascimento tedrico. Foi nessa travessia, quando académicas
feministas fundavam a “historia das mulheres” que os circulos
intelectuais aprenderam a falar em diferenca de género (Oakley,
1972; Rubin, 1975; Scott, 1988b; Harding, 1993; Nicholson, 1994).
“Sexo” passou a ser diferenciado de “género”, seguindo-se a
partir dai um importante e frutifero esforco de fundamentacgdo
tedrica da grande descoberta: a distingdo sexo/género.

O feminismo da “segunda onda” ¢ diferencialista. A
“diferenca” pensada primeiro através da diferenca de género,
passando primeiro por ela. Que outra diferenca, afinal,
poderia ser mais importante do ponto de vista das feministas
naqueles idos n3o t3o remotos, situados “em algum momento
entre a metade e o final da década de 70” (Scott, 1992:64)? A
avidez com que muitas intelectuais acolheram a demanda por
explorar tedrica e documentalmente a “diferenca” na chave
da “diferenca de género” levaram a criacio da figura de uma
womanhood abstrata por oposicdo a velha humanidade pensada
pelas “grandes narrativas” ocidentais enquanto manhood =
humanidade-virilidade. Uma womanhood portanto contrastiva
emergindo num imaginario feminista que na época andava
empolgado por um incontido e sincero desejo de unidade com
um confortavel senso de parentesco, como (se fosse) uma
sisterhood, uma “irmandade de mulheres”

Retomando sinteticamente a historia da producgdo tedrica
feminista, eis a sinopse do enredo: (1) da igualdade acima das
diferencas passa-se a diferenca de género; (2) da diferenga de
género, que representa a diferenca feminina no singular em
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relacdo ao mundo masculino também no singular, (3) chega-se
a uma nova descoberta empirica, a das diferencas “entre as
mulheres”, as diferencas “dentro”.

FEMINISTS TALK A LOT—AND HAVE MUCH TO SAY—ABOUT
DIFFERENCE. BUT IT WAS NOT ALWAYS SO. THE (RE)DISCOVERY
OF FEMININE DIFFERENCE BY THE “SECOND WAVE” OF FEMINISM
EMERGED AS THE DEFINING AND MOST CHARACTERISTIC
FEATURE OF THE FEMINIST MOVEMENT’S REVIVAL IN THE LATE
1960S AND EARLY 1980S. LINDA GORDON POINTS OUT THAT
FEMINISTS OF THE “FIRST WAVE” DID NOT USE THE TERM
pIrFFERENCE (GORDON, 1991), AS THEIR EFFORTS WERE FOCUSED ON
TRANSFORMING SEXISM—THE CONVENTIONAL MISOGYNISTIC
DISCOURSE ON THE DIFFERENCES BETWEEN THE SEXES—INTO
AN ANDROGYNOUS DISCOURSE (CF. ELSHTAIN, 1981; BADINTER,
1986A; 1986B). THEIR AIM WAS TO SECURE FOR WOMEN EQUAL
OPPORTUNITIES, POSITIONS, AND RIGHTS AS MEN.

FOR DECADES, NEARLY A CENTURY, THE EQUALITY OF SEXES
IN LEGAL, CIVIL, POLITICAL, SOCIAL, AND EVEN BEHAVIORAL
TERMS WAS THE PRIMARY DEMAND OF “FIRST-WAVE” FEMINISM.
FEMINISTS WERE STEADFASTLY EGALITARIAN, WITH THE TOTAL
HEGEMONY OF ABOLITIONIST EGALITARIANISM REGARDING
THE MARGINALIZATION OF WOMEN. THIS WAS THE CASE UNTIL
AROUND 1968, THE YEAR OF THE GREAT CULTURAL REBELLION.
THE “SECOND WAVE” MARKED A THEORETICAL (RE)BIRTH FOR
FEMINISM. DURING THIS TRANSITION, AS FEMINIST ACADEMICS
FOUNDED “WOMEN’S HISTORY,” INTELLECTUAL CIRCLES BEGAN
TO SPEAK OF GENDER DIFFERENCE (OAKLEY, 1972; RUBIN, 1975;
SCOTT, 1988B; HARDING, 1993; NICHOLSON, 1994). “SEX” CAME TO
BE DIFFERENTIATED FROM “GENDER,” INITIATING A SIGNIFICANT
AND FRUITFUL THEORETICAL EFFORT TO SUBSTANTIATE THE

GREAT DISCOVERY: THE SEX/GENDER DISTINCTION
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THE FEMINISM OF THE “SECOND WAVE” IS DIFFERENTIALIST.
“DIFFERENCE” WAS INITIALLY CONCEPTUALIZED THROUGH THE
LENS OF GENDER DIFFERENCE, AS IT WAS THE MOST PERTINENT
DISTINCTION FROM THE FEMINISTS' PERSPECTIVE DURING
THOSE NOT-SO-DISTANT TIMES, “SOMETIME BETWEEN THE
MID AND LATE 1970S” (SCOTT, 1992:64). THE EAGERNESS WITH
WHICH MANY INTELLECTUALS EMBRACED THE DEMAND TO
THEORETICALLY AND DOCUMENTALLY EXPLORE “DIFFERENCE”
THROUGH THE FRAMEWORK OF “GENDER DIFFERENCE” LED
TO THE CREATION OF AN ABSTRACT NOTION OF WOMANHOOD
IN CONTRAST TO THE TRADITIONAL CONCEPT OF HUMANITY
AS FRAMED BY WESTERN “GRAND NARRATIVES,” EQUATING
MANHOOD WITH HUMANITY-VIRILITY.

THUS, A CONTRASTIVE WOMANHOOD EMERGED IN A FEMINIST
IMAGINARY THAT WAS, AT THE TIME, FUELED BY AN UNRESTRAINED
AND GENUINE DESIRE FOR UNITY AND A COMFORTING SENSE OF
KINSHIP, AS IF IT WERE A SISTERHOOD, A “SISTERHOOD OF WOMEN.”
IN SUMMARIZING THE HISTORY OF FEMINIST THEORETICAL
PRODUCTION, THE PLOTLINE UNFOLDS AS FOLLOWS: (1)
FROM EQUALITY ABOVE DIFFERENCES, THE FOCUS SHIFTS TO
GENDER DIFFERENCE; (2) FROM GENDER DIFFERENCE—WHICH
REPRESENTS SINGULAR FEMININE DIFFERENCE IN RELATION
TO THE SINGULAR MASCULINE WORLD; (3) A NEW EMPIRICAL
DISCOVERY EMERGES: THE DIFFERENCES AMONG WOMEN, THE

DIFFERENCES WITHIN.

Can differences in fact also justify differences in law? Ferrajoli
(1999, p. 84) observes that, in feminist debates, three rights have
emerged as being specifically related to women: female freedom, the
inviolability of a woman’s body, and self-determination regarding
abortion. According to the author, it seems that the first two are not

exclusively women’s rights. However, he acknowledges that these
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freedoms require specific and differentiated forms of guarantees,
tied to the particular nature of the violations to which women are
predominantly exposed. Nonetheless, he emphasizes that this need
is more connected to the sphere of effectiveness of rights than to
their normative dimension.

Regarding the third right — self-determination in matters of
abortion — Ferrajoli (1999) acknowledges it as a right exclusively
pertaining to women, namely, the right to self-determination
concerning motherhood (and, consequently, abortion). He argues
that this is both a fundamental and exclusive right for women for
several compelling reasons: because it is intrinsically linked to
personal freedom, which necessarily includes a woman’s autonomy
to decide whether or not to become a mother, and because it reflects
what John Stuart Mill referred to as individual sovereignty over one’s
own mind and body. For this right, sexual difference must translate
into an unequal — or, more precisely, “gendered”— right.

This highlights the importance of the right to freedom,
autonomy, and self-determination within the theoretical framework
of differences, emphasizing a “right to difference” in which the law
equally recognizes and values differences.

As for the right to privacy and intimacy, which also holds
constitutional standing, it is worth recalling that it was the
foundational right used in the Roe v. Wade decision by the U.S.
Supreme Court. This case deemed a Texas law banning abortion
unconstitutional. In 1973, the Court ruled that the Fourteenth
Amendment, which addresses the right to privacy, encompassed a
woman’s decision — with her doctor — to terminate a pregnancy.
The Court also determined that the right to privacy is not absolute;
at a certain point, the state’s interest in protecting prenatal life

prevails (Siegel, 2016, p. 39). This protection is linked to the broader
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concept of individual freedom, which depends on the absence of
interference by others or groups in personal activities. In this sense,
political freedom represents the dimension where individuals can
act without third-party limitations (Berlin, 1981, p. 12).

The right to privacy assumes a protected intimate sphere, free
from external interference, particularly regarding individuals’ moral
choices, which must be safeguarded in a secular and pluralistic state.
The decriminalization of abortion would not make it obligatory for
anyone but would allow moral choice by women who do not wish to
terminate a pregnancy, free from religious interference.

Beginningwith the notion of human dignity, from which the rights
to freedom, self-determination, equality, and difference are derived,
and adding the rights to privacy and intimacy within the context of
moral choices in a secular state, I advocate for the decriminalization
of abortion and the affirmation of voluntary motherhood.

Additional rights at stake, including reproductive health and
family planning, will be addressed in the next chapter

2.3.2 Right to reproductive health and family planning

Carla, in her statement at the police station, said she regretted
what she had done. Her parents do not know she is being charged or
that she had an abortion, as her mother is a baptism minister in the
Catholic Church and is completely against abortion. Her father
does not accept abortion and would not allow such practice. She
was treated at the hospital, which reported the case to the police.

The fetus was found near Pérola Byington Square in a cardboard
box on top of another box. The police officer contacted all hospitals
nearby to report whether they had treated any cases of women with

abortive conditions. The testimonies from the women were collected.
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Still, it was not possible to identify the mother of the fetus. In the
testimonies, the women had abortions due to physiological issues.

The right to health gained constitutional status with the Federal
Constitution of 1988. It was characterized as a fundamental right for
both women and men, included in the list of social rights (art. 6).

According to Sueli Gandolfi Dallari (1995, p. 23):

[...] no Brasil a incorporagdo constitucional dos direitos sociais
foi sobremaneira lenta. Nenhum texto constitucional se refere
explicitamente a saude como integrante do interesse publico
fundante do pacto social até a promulgacdo da Carta de 1988.
A primeira Republica ignorou completamente qualquer direito

social e evitou, igualmente, referir-se a saude.

[...] IN BRAZIL, THE CONSTITUTIONAL INCORPORATION OF
SOCIAL RIGHTS WAS EXCEEDINGLY SLOW. NO CONSTITUTIONAL
TEXT EXPLICITLY REFERRED TO HEALTH AS AN INTEGRAL PART
OF THE PUBLIC INTEREST UNDERLYING THE SOCIAL PACT UNTIL
THE PROMULGATION OF THE 1988 CONSTITUTION. THE FIRST
REPUBLIC ENTIRELY DISREGARDED ANY SOCIAL RIGHTS AND

LIKEWISE AVOIDED MENTIONING HEALTH.

Only in 1946 was health recognized as an integral part of human
rights, becoming a subject of the WHO, which defined it as complete
physical, mental, and social well-being, and not merely the absence
of disease or other ailments.

In the Federal Constitution of 1988, by virtue of its recognition
as a fundamental social right, health is mentioned on various other
occasions, reflecting society’s concern for its protection. The social
order, in addressing health, established that:
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Art.196. A saude é direito de todos e dever do Estado, garantido
mediante politicas sociais e econdmicas que visem a redugio
do risco de doenca e de outros agravos e ao acesso universal e
igualitario as acOes e servicos para sua promogdo, protecdo e

recuperacdo. (Brazil, 1988, no page).

ART. l()(‘) HEALTH IS THE RIGHT OF ALL AND THE DUTY OF THE STATE, GUARANTEED
THROUGH SOCIAL AND ECONOMIC POLICIES AIMED AT REDUCING THE RISK OF DISEASE
AND OTHER HARMS AND AT ENSURING UNIVERSAL AND EQUAL ACCESS TO ACTIONS

AND SERVICES FOR ITS PROMOTION, PROTECTION, AND RECOVERY.

Therefore, health protection encompasses prevention, protection,
and recovery, ensuring universal, comprehensive, and equal access
to all actions and services, regardless of any financial contributions.
Prevention is even one of the guidelines of the Unified Health System
- SUS (art. 198, I). It is the responsibility of the State, although the
Constitution does not prohibit the provision of health services by
private entities. However, this does not exempt the Public Authority
from the responsibility to regulate, supervise, and control such
services, given the public relevance of this right (arts. 197 and 199).

Community participation is a principle of the Health System
that is constitutionally guaranteed (art. 198, III), reflecting the
participatory democratic system adopted in 1988.

Regarding reproductive health, before delving into the examination
of domestic legislation, it is worth highlighting the parameters of
international protection, particularly because the expression “sexual and
reproductive rights” was internationally used, while the Constitution of
1988 still employs the term “family planning,” which is less encompassing.

The World Conference on Human Rights (UN, 1993), held in Vienna

in 1993, emphasized that “without women, rights are not human
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rights™7; “the rights of women and gitls are an inalienable, integral,
and indivisible part of universal human rights”; and “forced pregnancy
is incompatible with the dignity and worth of the human person”.

Article 12.1 of the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW Convention), by the UN,
stipulates that:

Os Estados-partes adotardo todas as medidas apropriadas para
eliminar a discriminagdo contra a mulher na esfera dos cuidados
médicos, a fim de assegurar, em condicGes de igualdade entre
homens e mulheres, o acesso a servigos médicos, inclusive

referentes ao planejamento familiar. (ONU, 1979, p. 23).

THE STATES PARTIES SHALL TAKE ALL APPROPRIATE MEASURES
TO ELIMINATE DISCRIMINATION AGAINST WOMEN IN THE
FIELD OF HEALTHCARE, IN ORDER TO ENSURE, ON THE BASIS OF
EQUALITY BETWEEN MEN AND WOMEN, ACCESS TO HEALTHCARE

SERVICES, INCLUDING THOSE RELATED TO FAMILY PLANNING.

The Declaration ofthe International Conference on Populationand
Development of 1994, in Cairo, one of the international milestones
on reproductive health from the perspective of reproductive rights

guarantee, states, in principle 4, section VII:

O progresso na igualdade e equidade dos sexos, a emancipagdo
da mulher, a elimina¢io de toda espécie de violéncia contra
ela e a garantia de poder ela propria controlar sua fecundidade
sdo pedras fundamentais de programas relacionados com

populacdo e desenvolvimento.

[
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7.2 A saude reprodutiva é um estado de completo bem-estar
fisico, mental e social e ndo simples a auséncia de doenca ou
enfermidade, em todas as matérias concernentes ao sistema
reprodutivo e a suas fun¢des e processos. A saude reprodutiva
implica, por conseguinte, que a pessoa possa ter uma vida
sexual segura e satisfatoria, tenha a capacidade de reproduzir
e a liberdade de decidir sobre quando, e quantas vezes o deve
fazer. Implicito nesta ultima condi¢do esta o direito de homens
e mulheres de serem informados e de ter acesso a métodos
eficientes, seguros, permissiveis e aceitaveis de planejamento
familiar de sua escolha, assim como outros métodos, de sua
escolha, de controle da fecundidade que n3o sejam contrarios
a lei, e o direito de acesso a servicos apropriados de saude
que déem a mulher condi¢cdes de passar, com seguranga, pela
gestacdo e pelo parto e proporcionem aos casais a melhor
chance de ter um filho sadio. De conformidade com definicdo
acima de saude reprodutiva, a assisténcia a saude reprodutiva
€ definida como a constelacdo de métodos, técnicas e servicos
que contribuem para a saude e o bem-estar reprodutivo,
prevenindo e resolvendo problemas de saude reprodutiva. Isto
inclui também a saude sexual cuja finalidade € a intensificagido
das relagdes vitais e pessoais e ndo simples aconselhamento
e assisténcia relativos a reproducio e a doencas sexualmente

transmissiveis. (ONU, 1994, p. 42 and 62).

THIS DEFINITION IS REITERATED IN THE BEIJING CONFERENCE

PROGRAMME OF ACTION OF 1995, IN SECTION 94 (UN, 1995, P. 178).
PROGRESS IN GENDER EQUALITY AND EQUITY, THE

EMPOWERMENT OF WOMEN, THE ELIMINATION OF ALL FORMS OF
VIOLENCE AGAINST THEM, AND THE GUARANTEE THAT WOMEN
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CAN CONTROL THEIR OWN FERTILITY ARE CORNERSTONES OF
PROGRAMS RELATED TO POPULATION AND DEVELOPMENT.

[

7.2 REPRODUCTIVE HEALTH IS A STATE OF COMPLETE PHYSICAL,
MENTAL, AND SOCIAL WELL-BEING AND NOT MERELY THE
ABSENCE OF DISEASE OR INFIRMITY IN ALL MATTERS RELATED TO
THE REPRODUCTIVE SYSTEM AND ITS FUNCTIONS AND PROCESSES.
REPRODUCTIVEHEALTH, THEREFORE, IMPLIES THAT INDIVIDUALS
CAN HAVE A SAFE AND SATISFYING SEXUAL LIFE, THE CAPABILITY
TO REPRODUCE, AND THE FREEDOM TO DECIDE WHEN AND HOW
OFTEN TO DO SO. IMPLICIT IN THIS LAST CONDITION IS THE RIGHT
OF MEN AND WOMEN TO BE INFORMED AND TO HAVE ACCESS TO
SAFE, EFFECTIVE, ACCEPTABLE, AND LAWFUL METHODS OF THEIR
CHOICE FOR FAMILY PLANNING, AS WELL AS OTHER METHODS
OF FERTILITY REGULATION THAT ARE NOT AGAINST THE LAW.
IT ALSO INCLUDES THE RIGHT TO ACCESS APPROPRIATE HEALTH
SERVICES THAT ENABLE WOMEN TO GO THROUGH PREGNANCY
AND CHILDBIRTH SAFELY AND PROVIDE COUPLES WITH THE BEST
OPPORTUNITY TO HAVE A HEALTHY CHILD.

IN ACCORDANCE WITH THE ABOVE DEFINITION OF REPRODUCTIVE
HEALTH, REPRODUCTIVE HEALTH CARE IS DEFINED AS THE
CONSTELLATION OF METHODS, TECHNIQUES, AND SERVICES THAT
CONTRIBUTE TO REPRODUCTIVE HEALTH AND WELL-BEING BY
PREVENTING AND SOLVING REPRODUCTIVE HEALTH PROBLEMS.
THIS ALSO INCLUDES SEXUAL HEALTH, WHOSE PURPOSE IS THE
ENHANCEMENT OF LIFE AND PERSONAL RELATIONSHIPS AND NOT
MERELY COUNSELING AND CARE RELATED TO REPRODUCTION

AND SEXUALLY TRANSMITTED DISEASES.

Regarding abortion, the Cairo Declaration (UN, 1994) states that
it should not, under any circumstances, be promoted as a method of
family planning. However, it was only at the International Conference
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on Women in Beijing in 1995, under section 106, “k” (UN, 1995, p.
182), the following year, that progress was made. All governments
urged to strengthen their commitment to women’s health; to address
the health impacts of unsafe abortions as a significant public
health issue; to reduce recourse to abortion by providing broader
and improved family planning services; and, finally, to consider
the possibility of reforming laws that impose punitive measures on
women who have undergone illegal abortions.

This international development of reproductive health led to its

recognition as a set of rights, as pointed out by Piovesan (1998, p. 170):

Ineditamente, 184 Estados reconheceram os direitos
reprodutivos como direitos humanos, concebendo o direito a
ter controle sobre questdes relativas a sexualidade e a saude
sexual e reprodutiva, assim como a decisdo livre de coercado,

discriminacdo e violéncia, como direito fundamental.

UNPRECEDENTEDLY, 184 STATES RECOGNIZED REPRODUCTIVE
RIGHTS AS HUMAN RIGHTS, CONCEIVING THE RIGHT TO HAVE
CONTROL OVER ISSUES RELATED TO SEXUALITY AND SEXUAL
AND REPRODUCTIVE HEALTH, AS WELL AS THE FREE DECISION,
WITHOUT COERCION, DISCRIMINATION, OR VIOLENCE, AS A

FUNDAMENTAL RIGHT.

At the domestic level, the Federal Constitution of 1988 establishes that:

Art. 226

[...]

§ 7.° Fundado nos principios da dignidade da pessoa humana
e da paternidade responsavel, o planejamento familiar € livre

decisdo do casal, competindo ao Estado propiciar recursos
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educacionais e cientificos para o exercicio desse direito,
vedada qualquer forma coercitiva por parte de instituicdes

oficiais ou privadas. (Brazil, 1988, no page).

BASED ONTHE PRINCIPLESOF HUMAN DIGNITY AND RESPONSIBLE
PARENTHOOD, FAMILY PLANNING IS A FREE DECISION OF
THE COUPLE, WITH THE STATE RESPONSIBLE FOR PROVIDING
EDUCATIONAL AND SCIENTIFIC RESOURCES FOR THE EXERCISE
OF THIS RIGHT, AND PROHIBITING ANY COERCIVE MEASURES BY

OFFICIAL OR PRIVATE INSTITUTIONS.

Therefore, knowing and using methods, means, and techniques
for family planning is part of the right to reproductive health, which
is guaranteed by the Constitution. The ability to freely decide how
many children to have, the birth spacing, or even the choice not to have
children is a fundamental right ensured to women, men, or couples. It
is important to emphasize that reproductive health presupposes the
capacity to enjoy a safe and satisfying sexual life (Piovesan, 1998, p. 173).

For the exercise of this right, the role of the Public Authority
is essential in providing information, conducting research, and
granting access to fertility control methods so that couples can
exercise their right to make informed and conscious choices.

Reproductive rights, as defined by Flavia Piovesan (1998, p. 168),
correspondem ao conjunto dos direitos basicos relacionados ao livre
exercicio da sexualidade e da reproducdo humana [correspond to the
set of basic rights related to the free exercise of sexuality and human
reproduction].

The author points out that:

Historicamente, constata-se que a luta pelos direitos reprodutivos

tem seu ponto de partida nas reivindicacdes femininas em torno
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da questdo reprodutiva. Nesse sentido, os direitos reprodutivos
refletiam a tensdo entre a maternidade obrigatdria, concebida
como elemento de dominagdo do homem em relagdo a mulher, e a
contracepcdo, entendida como forma de libertagdo. E a constante
atencdo que a questdo dos direitos reprodutivos tem recebido no
ambito do movimento feminista deve-se a importancia na vida
da mulher, a quem incumbe, muitas vezes exclusivamente, arcar
com as consequéncias da vida sexual - a gravidez, a criagdo dos
filhos, etc. (Piovesan, 1998, p. 168).

HISTORICALLY, IT IS EVIDENT THAT THE STRUGGLE FOR
REPRODUCTIVE RIGHTS HAS ITS STARTING POINT IN WOMEN’S
DEMANDS REGARDING REPRODUCTIVE ISSUES. IN THIS REGARD,
REPRODUCTIVE RIGHTS REFLECTED THE TENSION BETWEEN
COMPULSORY MOTHERHOOD, CONCEIVED AS AN ELEMENT OF MALE
DOMINATION OVER WOMEN, AND CONTRACEPTION, UNDERSTOOD AS
A FORM OF LIBERATION. THE CONSTANT ATTENTION THAT THE ISSUE
OF REPRODUCTIVE RIGHTS HAS RECEIVED WITHIN THE FEMINIST
MOVEMENT IS DUE TO ITS SIGNIFICANCE IN A WOMAN’S LIFE, AS SHE
IS OFTEN SOLELY RESPONSIBLE FOR BEARING THE CONSEQUENCES OF

SEXUAL LIFE - PREGNANCY, RAISING CHILDREN, ETC.

Piovesan (2005, p. 109) further notes that sexual and reproductive

rights came to be understood as human rights since the Cairo

Conference on Population and Development (1994) and they have a

dual dimension. Therefore, they do not purely fit into either of the

traditional categories of civil and political rights versus economic and

social rights, as they constitute a hybrid figure. They simultaneously

require the sphere of freedom, individual self-determination,

privacy, and intimacy, which includes the free exercise of sexuality

and human reproduction, and at the same time, the formulation
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of public policies that can ensure sexual and reproductive health,
access to information and to available safe methods.

Itis Law No. 9,263, of January 12,1996, that regulates family planning
in Brazil. According to this law, family planning is guided by preventive
and educational actions and by ensuring equal access to information,
means, methods, and techniques available for fertility regulation.

Public policies for the sexual and reproductive health care of women
are part of the Politica Nacional de Atengdo Integral a Saude da Mulher
- Principios e Diretrizes [National Policy for Comprehensive Women'’s
Health Care - Principles and Guidelines|, from the Ministry of Health?.

Some of the actions of the National Policy for Comprehensive
Women’s Health Care are:

* Family planning policies;

= Healthcare for women in cases of abortion as provided by

law, which involves humane treatment for victims of sexual
violence;

= healthcare in unsafe abortion cases?’.

The normative arrangement outlined, both internationally and
domestically, affirms Brazil’s duty to guarantee the reproductive health
rights of Brazilian women, even urging it to review punitive legislation
regarding abortion. The fundamental constitutional right to reproductive
health includes, on the part of the State, the duty to act through specific
public policies that can ensure women have access to family planning
and dignified care regarding unsafe abortion situations, as stated in the
National Policy for Comprehensive Women'’s Health Care provisions.

Abortion, when performed by trained individuals with
proper instruments, medication, and in a safe, sanitized, and
comfortable environment, is a highly safe procedure with few risks

of complications or side effects. However, when abortion, or its
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completion, is induced with the assistance of untrained individuals
and outside an appropriate space in terms of hygiene and medical
resources, it can result in numerous sequelae and health problems
for the woman (Villela & Barbosa, 2011, p. 12).

It is from this reality that, within the policies for comprehensive
health care for women, concern with unsafe abortion arises. The
Ministry of Health issued, in 2005, the Technical Standard regarding
humane care for unsafe abortion, which follows WHO guidelines.
According to Villela and Barbosa (2011, p. 90):

A normatizacdo do Ministério da Saude visa contemplar tanto
procedimentos clinicos que devem ser realizados de acordo com
circunstancias especificas, comotambém prevé rotinas de atencdo
psicossocial que devem ocorrer em paralelo ao atendimento
gineco-obstétrico. Ademais, contribui para esclarecer equivocos,
mostrando, por meio da divulgacdo das estimativas de aborto
induzido no pais, que essa € uma pratica frequente, inserida na
vida das mulheres, das familias e das comunidades.

THE REGULATION FROM THE MINISTRY OF HEALTH AIMS TO
COVER BOTH CLINICAL PROCEDURES THAT MUST BE PERFORMED
ACCORDING TO SPECIFIC CIRCUMSTANCES, ASWELL ASTO OUTLINE
PSYCHOSOCIAL CARE ROUTINES THAT SHOULD OCCUR ALONGSIDE
GYNECOLOGICAL AND OBSTETRIC CARE. FURTHERMORE, IT HELPS
TO CLARIFY MISUNDERSTANDINGS BY SHOWING, THROUGH THE
DISSEMINATION OF ESTIMATES OF INDUCED ABORTION IN THE
COUNTRY, THAT THIS IS A COMMON PRACTICE, INTEGRATED INTO

THE LIVES OF WOMEN, FAMILIES, AND COMMUNITIES.

Abortion can be the unforeseen outcome, in theory, not imagined,
of an unwanted pregnancy and can be observed from a perspective of
fertility control, the exercise of reproductive rights, and family planning:
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Tomar o aborto como fato social significa trazer a luz as
condicdes estruturais de um pais desigual em termos de acesso
a bens materiais e simbolicos e da ilegalidade de aborto, ao
mesmo tempo em que mecanismos para burlar a lei estdo
disponiveis com maior ou menor facilidade e seguranca a
depender da situagdo de classe das pessoas envolvidas.

[...]

Quando uma gravidez inesperada ocorre, a decisdo sobre seu
desfecho/curso € sempre contingencial, baseada no exame da
situacdo em jogo, independentemente de posi¢cdes morais e/ou
religiosas prévias que os protagonistas tenham sobre o aborto.
Nido ha uma postura a priori ja tomada pelo par, contraria
ou a favor do aborto, em caso de uma gravidez imprevista.
Cada contexto de gravidez é avaliado em suas diversas
circunstancias: status do vinculo afetivo-sexual, acordo/
desacordo entre parceiros sobre ter ou ndo o filho, existéncia
ou ndo de familia prévia constituida e filhos anteriores,
presenca de outros projetos existenciais, condi¢cdes materiais
de existéncia para acolher o filho, anuéncia ou ndo da familia/

pais etc. (Heilborn et al., 2012, p. 226 and 232)

TAKING ABORTION AS A SOCIAL FACT MEANS SHEDDING LIGHT
ON THE STRUCTURAL CONDITIONS OF A COUNTRY THAT IS
UNEQUAL IN TERMS OF ACCESS TO MATERIAL AND SYMBOLIC
GOODS, AND THE ILLEGALITY OF ABORTION, WHILE AT THE
SAME TIME, MECHANISMS TO BYPASS THE LAW ARE AVAILABLE
WITH VARYING DEGREES OF EASE AND SAFETY DEPENDING ON
THE CLASS SITUATION OF THE PEOPLE INVOLVED.

[

WHEN AN UNEXPECTED PREGNANCY OCCURS, THE DECISION
ABOUTITS OUTCOME/COURSE ISALWAYS CONTINGENT, BASED ON

AN EXAMINATION OF THE SITUATION AT HAND, REGARDLESS OF
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PRIOR MORAL AND/OR RELIGIOUS POSITIONS THE INDIVIDUALS
INVOLVED MAY HAVE ON ABORTION. THERE IS NO A PRIORI
STANCE TAKEN BY THE COUPLE, EITHER AGAINST OR IN FAVOR
OF ABORTION, IN THE CASE OF AN UNFORESEEN PREGNANCY.
EACH PREGNANCY CONTEXT IS EVALUATED IN ITS VARIOUS
CIRCUMSTANCES: THE STATUS OF THE EMOTIONAL-SEXUAL
BOND, AGREEMENT/DISAGREEMENT BETWEEN PARTNERS ABOUT
HAVING OR NOT HAVING THE CHILD, THE EXISTENCE OR NOT OF
A PREVIOUS FAMILY AND CHILDREN, THE PRESENCE OF OTHER
EXISTENTIAL PROJECTS, MATERIAL CONDITIONS TO SUPPORT THE

CHILD, APPROVAL OR DISAPPROVAL FROM FAMILY/PARENTS, ETC.

The research developed by Heilborn et al. (2012) on unintended
pregnancy and abortion in Rio de Janeiro, where they analyze
gender and generation in abortion decision-making processes
based on thorough interviews, shows how the decision for abortion
is contingent and not necessarily linked to a lack of desire for
motherhood, but depends on relational /marital issues.

Reproductive health is one of the fundamental human rights
of women, and abortion, although it should not and cannot be
considered a contraceptive method, is part of this right to family
planning and fertility control. As Simone de Beauvoir said when

interviewed back in the 1970s:

Esperamos convencer o publico de que é preciso assegurar a
mulher o direito de procriar livremente, isto €, ajuda-la a suportar
as cargas da maternidade - em especial através de bercarios - e
também a recusar as maternidades ndo desejadas, gracas a
praticas anticoncepcionais e ao aborto. Exigimos que ele seja

livre e que a mulher decida sozinha. (Schwarzer, 1986, p. 45)
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WE HOPE TO CONVINCE THE PUBLIC THAT IT IS NECESSARY TO
ENSURE WOMEN THE RIGHT TO PROCREATE FREELY, THAT IS, TO
HELP THEM BEAR THE BURDENS OF MOTHERHOOD - ESPECIALLY
THROUGH NURSERIES - AND ALSO TO REFUSE UNWANTED
PREGNANCIES, THANKS TO CONTRACEPTIVE PRACTICES AND
ABORTION. WE DEMAND THAT IT HAPPENS FREELY AND THAT

THE WOMAN DECIDES ALONE.

With the approach to reproductive rights and family planning,
this part of the book concludes, aiming to highlight the fundamental
constitutional rights connected to the abortion discussion. It is
understood that these rights should be considered in the balance
with the right to the fetus’s life. Ignoring them means stripping
women of their human dignity, violating all other related rights.

However, beyond ensuring and balancing these rights, it is
important to reflect on the criminalization and the use of criminal law
to address the issue of abortion from the perspective of criminology
and feminist criminology. In this regard, it is also crucial to understand
the reality of abortion, who these penalized women are, and whether
there is any effectiveness in this criminalization, which causes harm
and suffering to thousands of women who undergo abortions. This

will be explored in the next part.
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31 THE CRIMINALIZATION OF ABORTION AS AN ASPECT
OF SEXUALITY AND IDENTITY CONTROL WITHIN
THE STRUCTURE OF GENDER SOCIAL RELATIONS.
THE CONSTRUCTION OF MANDATORY MOTHERHOOD
AS A FACTOR OF WOMEN'S IDENTIFICATION.

Luisa was 16 years old. She got pregnant by her 22-year-old boyfriend,
who was separated and already had a child. When they began the
relationship, she was a virgin and did not want to have the child, nor
did she want her father to know she was pregnant. She decided to
have an abortion, but the first clinic she visited refused to perform the
procedure because she was a minor. Her boyfriend arranged for her to
go to another clinic where she could undergo the abortion and paid for
it. A friend of his accompanied her that day. She experienced a lot of
pain afterward but took the bus home. She ended up suffering severe
injuries, had her uterus removed because it was completely perforated,
and spent 20 days in the ICU. She also had her urethra removed, as
well as half of her bladder, and now lives with an artificial urethra.
She ended up suffering from serious injuries. After going home, she
felt very ill and was hospitalized, with the hospital notifying the
police station. Her boyfriend claimed that she wanted the abortion
out of fear of her family and that it was she who led him to the clinic.

The criminalization of abortion affects a specific and determined
beingwhose body has the capacity to gestate other beings. Inthis sphere,
it is possible to understand that the reasons for this criminalization

depend on the analysis of how law, from a historical and political
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standpoint, has perceived and regulated women and their bodies, as
here it is argued that the law is not neutral in relation to sex.

The subordination of women has, among its objectives, the
discipline and control of their bodies (Facio & Fries, 1999, p. 13).

The criminalization of abortion refers to a specific human being,
named by the Brazilian Penal Code as a “pregnant woman.”°. The
actions described in the law punish those who have the ability to gestate,
i.e., individuals who carry the embryo —women. At first, it may seem that
the decision to punish women who perform abortion on themselves or
consent to a third party performing the abortion stems from the simple
biological fact that women have gestational capacity. If men had the
ability to gestate, they too would be equally punished. In this sense, the
law would supposedly be neutral with respect to the sex of individuals,
punishing them equally, regardless of their biological sex. However, this
is not what happens. Justice Luis Roberto Barroso, in the judgment of
Habeas Corpus 124.306 (Brazil, 2016, emphasis added), cites*: “como
bem observou o Ministro Carlos Ayres Britto, valendo-se de frase historica
do movimento feminista: ‘se os homens engravidassem, ndo tenho diuvida em
dizer que seguramente o aborto seria descriminalizado de ponta a ponta’
[as Justice Carlos Ayres Britto rightly noted, drawing on a historic phrase
from the feminist movement: ‘If men could get pregnant, I have no doubt
that abortion would surely be fully decriminalized.’].

Frances Olsen (1990), in analyzing the theme of sex in Law, highlights
that, since classical liberal thought, the structure of thinking has been
shaped by dualisms or opposing pairs (rational/irrational, active/
passive, reason /emotion, nature /culture, abstract/concrete, objective/
subjective, etc.). According to the author, this system of dualisms ends
up being sexualized and hierarchized, meaning one half of the dualism
is considered masculine and the other half, feminine. The dualisms

are not equal, as they are hierarchized, with the masculine side being
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considered superior. This sexual identification of dualisms is sometimes
descriptive and sometimes normative. The Law would align with the
masculine side of the dualisms. It is assumed that the Law is rational,
objective, abstract, and universal, just as men consider themselves. On
the other hand, it is assumed that the law is not irrational, subjective, or
personalized, just as men consider women to be.

When discussing sociocultural discrimination, evident through
the naturalization of behaviors and characteristics that are considered
inherent to one’s natural sex (innate), but which are in fact socially
constructed and may not align with each individual’s desires and essence,
Guilherme Assis de Almeida and Maira Cardoso Zapater (2013, p. 104)
emphasize how this discrimination impacts the legal and juridical sphere:
Essa discriminacdo sociocultural repercute na esfera juridico-legal, da qual é
possivel extrair elementos querevelam, como um espelho da realidade social, a
crenga em diferengas tidas como naturais e que justificariam um tratamento
Jjuridico desigual. [This sociocultural discrimination reverberates in the
legal-juridical sphere, from which it is possible to extract elements that
reveal, like a mirror of social reality, the belief in differences considered
natural and that would justify unequal legal treatment.|

From the moment sexual difference translates into unequal
legal treatment of these differences, and the male sex is seen as the
“model of humanity”, as pointed out by Alda Facio and Lorena Fries
(1999, p. 6), it becomes clear that the Law, as a product of a specific
time and culture, reflects the inequality of treatment between the
sexes, with no real neutrality.

The authors argue that it is feminism that enables this critical
perspective on the patriarchal structure. Feminism, as a social and
political movement, ideology, and theory, arises from the awareness of
women as a collective group thatis subordinated, discriminated against,

and oppressed by the collective of men in patriarchy. Feminism is not
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just concerned with advocating for women’s rights, but with deeply
questioning all power structures, including those based on gender.

As a theory, feminism allows for the questioning of the state’s
criminalization of abortion and its supposed neutrality. The fact
is that punitive choices are political and come from a system that
attributes a series of meanings to those who are socially designated
as “women” and “pregnant women”. This designation typically
starts with the most obvious biological sexual differentiation,
where physical characteristics such as external and internal sexual
organs identify humans as men or women. The criminalization of
abortion and women’s bodies is part of a broader context of women’s
oppression, control over their sexuality, and gender oppression+.

In this regard, the criticism by Borges and Coelho Netto (2013, p. 321)
that the function of Criminal Law concerning women is clear, as it aims
to punish them for not fulfilling the socially defined role for the feminine
being pre-determined by the patriarchal gender order: that of the woman
who deviates from the standard, understood as that of the reproducer,
the mother, or the wife. The authors classify the crime of abortion,
alongside infanticide and abandonment of a vulnerable person, as one
of the gender-specific criminal offenses that have certain particularities:

A primeira particularidade e, sem duvidas, a mais visivel € a de
que os referidos crimes somente sdo passiveis de serem cometidos
por mulheres. Tais praticas convertidas em delitos trazem em
si possibilidade de ampla analise politica e social do papel da
maternidade atribuido a mulher, e como a negacio desta funcdo
primordial delegada ao sexo feminino repercute em nossa
sociedade através daideologia machista e da cultura androcéntrica.

THE FIRST PARTICULARITY, AND UNDOUBTEDLY THE MOST VISIBLE,
IS THAT THESE CRIMES CAN ONLY BE COMMITTED BY WOMEN. THESE
PRACTICES, WHEN TURNED INTO OFFENSES, ALLOW FOR A BROAD
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POLITICAL AND SOCIAL ANALYSIS OF THE ROLE OF MOTHERHOOD
ASCRIBED TO WOMEN AND HOW THE DENIAL OF THIS PRIMARY
FUNCTION ASSIGNED TO THE FEMALE SEX RESONATES IN OUR SOCIETY

THROUGH THE SEXIST IDEOLOGY AND ANDROCENTRIC CULTURE.

At this point, it is important to historically situate the Penal
Code to understand the criminalization of this social phenomenon,
considering that the section criminalizing abortion dates back to
1940. In that decade, contraceptive pills had not yet been invented,
and women were defined, in terms of their identity and constitution
as subjects, by the maternal role. It was the act of “being a mother”
that marked, identified, and constituted women as individuals.
Not wanting to be a mother — or wanting to plan motherhood,
determining the number of children, or even the spacing between
them — meant denying their “essence as women”. Such denial
violated the prevailing moral and social codes. This violation, given
the perceived violence it represented against the established order,
could only be appropriately punished through the criminalization of
women who, in any way, dared to reject the norm.

Similarly, the formation of the bourgeois family placed women
within specific roles, which necessarily included compulsory
motherhood and child care responsibilities.

Kehl (2016, p. 37-38, emphasis in original) highlights the formation
of the nuclear and bourgeois family and the expectations placed

upon women within this model:

O dominio publico, espaco das transacdes comerciais, sociais
e politicas das grandes cidades do século XIX era o espaco da
convivéncia entre uma multiddo de desconhecidos, formada por
uma diversidade de tipos sociais sem precedentes na historia

do Ocidente. Em oposicdo ao espaco social dos estranhos, no
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qual o sujeito precisa estar constantemente atento aos outros e
si mesmo, construiu-se a familia nuclear moderna como lugar
de intimidade, privacidade, relaxamento. Para os homens,
condenado a viver o dia a dia na selva das cidades, a familia
tornava-se um lugar sagrado, cuja harmonia e cuja tranquilidade
estariam a cargo daquela que cada um escolheu para esposa.

A familia nuclear e burguesa cria um padrio de feminilidade
cuja principal fung¢do € promover o casamento entre a mulher
e o lar. Porém o imaginario social nunca € univoco. Outros
discursos e outras expectativas entraram em choque com os ideais
predominantes da feminilidade. De um lado submissio feminina
contrapunha-se aos ideais de autonomia de todo sujeito moderno;
aos ideais de domesticidade se contrapunham o de liberdade; a
ideia de uma vida predestinada ao casamento e a maternidade se
contrapunha a ideia, também moderna, de que cada sujeito deve
escrever seu proprio destino, de acordo com sua propria vontade.

THE PUBLIC DOMAIN, THE SPACE FOR COMMERCIAL, SOCIAL,
AND POLITICAL TRANSACTIONS IN THE LARGE CITIES OF THE
19TH CENTURY, WAS A SETTING FOR INTERACTIONS AMONG
A MULTITUDE OF STRANGERS—A DIVERSITY OF SOCIAL TYPES
UNPRECEDENTED IN WESTERN HISTORY. IN CONTRAST TO THIS
SOCIAL SPACE OF STRANGERS, WHERE INDIVIDUALS NEEDED TO
REMAIN CONSTANTLY ALERT TO OTHERS AND THEMSELVES, THE
MODERN NUCLEAR FAMILY WAS CONSTRUCTED AS A PLACE OF
INTIMACY, PRIVACY, AND RELAXATION. FOR MEN, CONDEMNED TO
LIVE THEIR DAILY LIVES IN THE JUNGLE OF URBAN ENVIRONMENTS,
THE FAMILY BECAME A SACRED REFUGE, WHOSE HARMONY AND
TRANQUILITY WERE ENTRUSTED TO THEWOMAN CHOSEN ASAWIFE.
THE NUCLEAR AND BOURGEOIS FAMILY ESTABLISHED A STANDARD
OF FEMININITY, WHERE THE PRIMARY FUNCTION WAS TO UNITE
THE WOMAN WITH THE HOME. HOWEVER, SOCIAL IMAGINATION

184



IS NEVER UNIVOCAL. OTHER DISCOURSES AND EXPECTATIONS
CLASHED WITH THE PREDOMINANT IDEALS OF FEMININITY.
ON ONE SIDE, FEMALE SUBMISSION OPPOSED THE IDEALS OF
AUTONOMY FOR EVERY MODERN SUBJECT; DOMESTICITY IDEALS
CONFLICTED WITH THE IDEAL OF FREEDOM; AND THE NOTION
OF A LIFE PREDESTINED FOR MARRIAGE AND MOTHERHOOD WAS
CHALLENGED BY THE MODERN IDEA THAT EVERY INDIVIDUAL

SHOULD WRITE THEIR OWN DESTINY ACCORDING TO THEIR WILL.

Kehl (2016) highlights the paradox of modernity: on one hand,
the ideal of femininity was rooted in marriage and motherhood; on
the other, modernity championed the autonomy of the individual to
make choices and pursue life projects—though this autonomy was
reserved exclusively for men.

Abortion, however, disrupts this prescribed role for women by
granting them decision-making power over their own bodies, lives,
and aspirations. Such a profound challenge to the established order
finds its response in criminalization—the strongest form of state
control over bodies—deemed the only adequate and sufficient
answer by the men who legislate over women’s bodies and interpret
the law. This argument does not advocate abortion as a contraceptive
method but rather supports the possibility of its use in cases of
unwanted pregnancy, without such action being criminalized.

Marcia Aran (2003, p. 404) observes that modernity, particularly
in the late 18th and 19th centuries, assigned women to the domains
of the private sphere and, consequently, to motherhood. The
emerging scientific perspective of the time reinforced this maternal
role, penetrating the female body and defining women’s essence.
In the 20th century, especially during the 1960s and 1970s, women
began to shift away from the destiny of motherhood, enabled by
the ability to separate sexuality from reproduction with the advent

185



of contraceptive pills. This development allowed women not only to
free themselves from a function nearly imposed on their bodies but
also to exercise the choice of whether or not to have children.

The relationship between the control of sexuality and the
criminalization of abortion is historically grounded. Gayle Rubin (2017),
in the text Pensando o sexo: notas para uma teoria radical das politicas da
sexualidade, notes that the sphere of sexuality also has its internal politics,
inequalities, and modes of oppression. Like other aspects of human
behavior, the institutional forms of sexuality in a given time and place
are products of human activity. These forms are imbued with conflicts of
interest and political maneuvers, both deliberate and incidental. In this
sense, sexuality is always political. However, there are historical periods
when sexuality is more explicitly contested and excessively politicized.
During such times, the domain of erotic life is, indeed, renegotiated.

The author continues by stating that, in England and the United
States, the late 19th century was one of those periods. Itis interesting to
note that whenever various aspects involving sexuality were addressed
(campaigns encouraging chastity, the criminalization of prostitution,
discouragement of masturbation, crusades against obscene literature,
paintings featuring nudity, etc.), abortion and information on birth
control were included in the “package,” meaning that the control of
sexuality was treated as intimately tied to the control of reproduction.

Gayle Rubin (2017) reports that sexual legislation dates back to the
moralistic crusades of the 19th century and that the first anti-obscenity
law in the United States was passed in 1873. It was the Comstock Act,
named after Anthony Comstock, an early anti-pornography activist
and founder of the New York Society for the Suppression of Vice. This
act made the production, advertisement, sale, possession, mailing, or

importation of obscene books or photographs a federal crime.
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However, what is important to emphasize is that the law also
prohibited contraceptive or abortive drugs, as well as devices and
information about them.

In other words, why address contraception and abortion alongside
obscenity, pornography, prostitution, and vice suppression? It
suggests, apparently, a clear connection between abortion and
contraception to the control and repression of sexuality. Only in
1975 did the Supreme Court declare unconstitutional the part of the
law that dealt with the prohibition of materials used to disseminate
information about contraception and abortion.

Ferrajoli (2003, p. 12) highlights that, in public debate, a woman’s
right to decide regarding her maternity is usually presented as a “right
to abortion”, that is, as a positive freedom, which would consist of the
freedom to abort. However, it is forgotten that, first and foremost, it
is a negative freedom — namely, a woman’s right not to be forced to
become a mother against her will. The prohibition of abortion does not
merely forbid an action; it compels a life choice, such as motherhood.

In addition to this construction of mandatory motherhood as an
identifying characteristic of women, alongside the control of their
sexuality, mandatory motherhood is also regarded as an ideal life goal
for all women. Over time, this has also led to the construction of an
ideal of motherhood that increasingly limits any other life projects a
woman may wish to pursue. This ideal is so difficult to bear and achieve
that it has led hundreds of women to simply not want to have children
or postpone the decision until other life projects, which would not have
been reconcilable with the contemporary maternal ideal, are fulfilled.

Sabadell and Dimoulis (2008, p. 328) emphasize this internalization
of motherhood as a “natural” role for women, even by the Federal
Constitutional Court of Germany, which, in a 1975 decision on the

constitutionality of abortion, stigmatized women by stating that they
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reject pregnancy because they do not want to accept the sacrifices
associated with it or fulfill natural maternal duties; that the “abortive”
woman seems to violate the laws of nature by being selfish, and that
Criminal Law should censure her not only for the act committed but
also for her attitude, which contradicts the supposed natural order.

Therefore, critically discussing the criminalization of abortion in
Brazil requires critically analyzing the law, particularly Criminal Law,
through the lens of critical theories and feminism. A purely dogmatic
study of criminal law does not seek to understand the reasons for
criminalization, its representations, and meanings. Equipped with
this theoretical framework, it is possible to reconsider legislative
choices, which are political and reflect specific conceptions of
gender roles and possibilities for women and men.

However, before engagingin this critical discussion, itisnecessary
to address what exists, in terms of criminal law dogmatics, regarding

abortion, which will be done in the next section.

3.2 THE PRIMARY CRIMINALIZATION OF ABORTION
AND THE PENAL CODE OF 1940

Sister found dead by her brother. She had ingested sulfuric acid,
a substance found in the autopsy. When they opened the fridge,

they found a fetus in a mayonnaise jar.

Forty years ago, Juarez Cirino dos Santos (1978, p. 13) argued that
certain prohibited behaviors (drug consumption, the exploitation
of prostitution, illegal gambling, abortion, etc.) defined social

practices whose extent could only be compared to the magnitude of
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the respective normative hypocrisy. The author continued by stating
that the issue of abortion, in light of the legal framework, presented
itself under two distinct categories: it is either prohibited (criminal
abortion) or allowed (therapeutic or humanitarian abortion).

The aim of this chapter is to approach the problem through penal
dogmatics, which organizes the matter according to the principle of
legality, focusing on legal definitions and highlighting the systematic
position, the objective and subjective structure of the conduct, the
qualified forms, and the types of abortion allowed, while also making

the same observation as Santos (1978, p. 14):

Esse método, necessdrio para precisar os conteudos e limites
normativos, fragmenta o problema real para adequa-lo as formas da
lei, construindo uma perspectiva que ndo abrange todo o problema:
privilegia a dimensdo formal, variavel conforme a politica oficial,

subordinando a base material, fisio-patologica e social, constante.

THISMETHOD, NECESSARY TO DEFINE THE NORMATIVE CONTENTS
AND LIMITS, FRAGMENTS THE REAL PROBLEM TO ADAPT IT TO THE
FORMS OF THE LAW, CONSTRUCTING A PERSPECTIVE THAT DOES
NOT ENCOMPASS THE ENTIRE ISSUE: IT PRIVILEGES THE FORMAL
DIMENSION, WHICH VARIES ACCORDING TO OFFICIAL POLICY,
WHILE SUBORDINATING THE MATERIAL, PHYSIOLOGICAL, AND

SOCIAL BASIS, WHICH REMAINS CONSTANT.

The author, based on this critique, does not shy away from
developing a method opposite to that of dogmatics, addressing legal
repression, its subsequent effects, the perceptions and attitudes of
the woman, in other words, an alternative criminal policy, which is

also dealt with throughout this work.
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The primary criminalization of conduct is a direct product of the
Legislative Power through the creation of criminal norms, typifying
certain behaviors and events, establishing penalties, and defining
agents. It is believed that one of its functions would be general
negative prevention, meaning that, through the imposition of a
penalty, the prohibited conduct would not be carried out. This is a
form of social control from a democratic point of view, self-imposed,
if it is considered that laws are made by observing democratic
parameters, through elected representatives.

The current Penal Code encompasses six types of abortion: self-induced
abortion (Article 124, first part), consensual abortion (Article 124, second
part), non-consensual abortion (Article 125), provoked abortion without the
woman’s consent (Article 126), necessary or therapeutic abortion (Article
128, section I), and sentimental abortion (Article 128, section II).

The crime of self-induced abortion, Article 124 of the Penal Code, is a
personal crime that cannot be committed by another person but only by
the woman who performs the act. Various forms of behavior can be used
to provoke abortion, as long as they are suitable to produce the result. Folk
healers, prayers, rituals, and similar methods are not suitable, meaning it
becomes an impossible crime due to the absolute ineffectiveness of the
method*. The following legal conditions are required: intent, pregnancy,
abortive maneuvers, and the death of the fetus, embryo, or ovum. The act
of “provoking abortion” aims to terminate the pregnancy and eliminate
the product of conception. If the abortion was spontaneous, there is no
abortion crime. If experts cannot confirm that the abortion was induced,
there is no certainty about the existence of the crime, so one cannot speak
of a criminal abortion. (Bitencourt, 2014, p. 167-168)

In the analysis conducted on the cases examined, in the First Jury
Court of the Capital, it was found that the overwhelming majority of cases

were dismissed because it was not possible to prove, through the evidence
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presented, that the abortion had been induced by the pregnant woman.
There are numerous cases where there was uncertainty — referred to by
the author — regarding the existence of the crime. This is demonstrated

by the following decision issued by the Sdo Paulo Court of Justice:

Na hipotese, a despeito da aceitacdo da suspensdo do feito
pela paciente e seu namorado, o corréu, nio existe a prova da
materialidade do crime, assim relatado no laudo de exame de
corpo de delito, tratando-se de crime que deixa vestigios. E
mesmo que se admita a ingestio do medicamento “cytotec”
pela gestante, sem que exista um estudo vigoroso e definitivo
dos possiveis efeitos colaterais da medicagdo, entre os quais,
o possivel efeito interruptivo da gestacdo, e assim também da
relacdo de causa e efeito entre a ingestdo e o aborto, ndo ha
como se considerar nem indiciaria a justa causa., para tanto

ndo bastando a confissdo do agente. (Sao Paulo, 2017f, no page)

IN THIS CASE, DESPITE THE ACCEPTANCE OF THE STAY OF THE
PROCEEDINGS BY THE PATIENT AND HER BOYFRIEND, THE CO-
DEFENDANT, THERE IS NO EVIDENCE OF THE MATERIALITY OF
THE CRIME, AS STATED IN THE BODY OF THE CRIME REPORT,
CONSIDERING IT IS A CRIME THAT LEAVES TRACES. EVEN IF THE
INGESTION OF THE “CYTOTEC” MEDICATION BY THE PREGNANT
WOMAN IS ADMITTED, WITHOUT A THOROUGH AND DEFINITIVE
STUDY OF THE POSSIBLE SIDE EFFECTS OF THE MEDICATION,
INCLUDING ITS POTENTIAL TO INTERRUPT PREGNANCY, AND THUS
THE CAUSE-AND-EFFECT RELATIONSHIP BETWEEN THE INGESTION
AND THE ABORTION, THERE ISNO WAY TO CONSIDER EVEN INDIRECT
EVIDENCE AS JUSTIFIABLE CAUSE. FOR THIS, THE CONFESSION OF
THE AGENT ALONE IS NOT SUFFICIENTRTION, THERE IS NO WAY TO
CONSIDER EVEN INDIRECT EVIDENCE AS JUSTIFIABLE CAUSE. FOR

THIS, THE CONFESSION OF THE AGENT ALONE IS NOT SUFFICIENT.
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The Penal Code considers abortion induced by the pregnant
woman to be a crime against life, with a prescribed penalty ranging
from one to three years.

Among criminal law scholars, although the Penal Code does not
explicitly address the issue, there is a prevailing understanding that

life, as a protected legal asset, is safeguarded from conception:

Existe a auséncia de uma definicdo legal, em que momento
que se protege legalmente o feto, dai a tendéncia desde a
concepcdo, até o parto. Na posicdo de Nelson Hungria: “o
codigo, ao incriminar o aborto, ndo distingue entre dvulo
fecundado, embrido ou feto: interrompida a gravidez, antes
de seu termo normal, ha crime de aborto. Em qualquer fase
da gravidez (desde concepgdo até o inicio do parto, isto €,
até o rompimento da membrana amniodtica), provocar a sua

interrupcio é cometer crime de aborto”. (Franco, 1955, p. 277)

THERE IS A LACK OF A LEGAL DEFINITION AS TO WHEN THE FETUS
IS LEGALLY PROTECTED, WHICH LEADS TO THE TENDENCY TO
PROTECT FROM CONCEPTION UNTIL BIRTH. ACCORDING TO NELSON
HUNGRIA’S POSITION: “THE CODE, BY CRIMINALIZING ABORTION,
DOES NOT DISTINGUISH BETWEEN THE FERTILIZED EGG, EMBRYO,
OR FETUS: ONCE THE PREGNANCY IS INTERRUPTED BEFORE ITS
NORMAL TERM, THERE IS A CRIME OF ABORTION. AT ANY STAGE OF
PREGNANCY (FROM CONCEPTION UNTIL THE ONSET OF LABOR, THAT
IS, UNTIL THE RUPTURE OF THE AMNIOTIC MEMBRANE), CAUSING

ITS INTERRUPTION IS COMMITTING THE CRIME OF ABORTION.”

Abortion is included among crimes against life; the protected
legal interest is intrauterine life, from the fertilization of the egg

(conception). By protecting intrauterine life, the Penal Code aligns
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with the Civil Code, which provides that a person’s civil personality
begins at birth with life; however, it safeguards, from conception,
the rights of the unborn (Civil Code, Art. 2) (Pierangeli, 2013, p. 302).

In the case of self-induced abortion, there is only penal protection
of the right to life, with the fetus being the holder of that right. Under
the Civil Code, the fetus is not considered a person and therefore
has an expectation of rights; however, in criminal law, it is regarded
as a person. The protection pertains to the life of this person, which
is the product of conception. The crime of abortion is classified in
the Penal Code as “Crimes Against the Person”, in the chapter on
“Crimes Against Life” (Jesus, 2011, p. 152).

The protection of the life of the developing human being, which is
the life of the fetus, is the guiding principle of the Penal Code. Whether
it is considered a human life is of little importance, as it is already
viewed as a human entity, a spes personae (Costa Junior, 2007, p. 153).

Someauthorsarguethat protection should begin fromtheimplantation
of the fertilized egg in the uterus, known as nidation, because an
alternative interpretation, which suggests protection from fertilization,
would challenge certain contraceptive methods that are widely accepted
in Brazil, as highlighted by Mirabete & Fabbrini (2013, p. 59-60).

There is significant divergence among scholars on the beginning
of life: whether it occurs at fertilization or with the implantation of
the egg in the uterus (nidation). Given that it is allowed in Brazil the
sale of IUDs and contraceptives, aimed at accelerating the passage of
the eggthrough the fallopian tube to the uterus withoutimplantation,
or even altering the endometrium to prevent implantation, it seems
reasonable to conclude that the doctrine which places the beginning
oflife at nidation aligns better with Brazil’s factual reality. Otherwise,
all those who use the contraceptive methods described would be

criminalized.
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Following the same line of thought, Greco (2014, p. 91-94) states: O
inicio davida vem a partir da concepgio ou fecundagdo, para fins de protegio
por via penal, a vida somente terd protecdo apos a nidagdo, sendo que se
ndo houver a nidagdo ndo ha porque a protegio. |The beginning of life
comes from conception or fertilization, but for the purpose of protection
through criminal law, life will only have protection after implantation. If
implantation does not occur, there is no reason for protection.]

Similarly, Prado (2013, p. 116-117) argues: O objeto material do
delito € 0 embrido ou o feto humano vivo, implantado no utero materno,
protege-se a vida intrauterina, ou seja, seu ponto inicial é a nidagdo.
[The material object of the crime is the embryo or the living human
fetus, implanted in the mother’s womb, protecting intrauterine life,
meaning its starting point is implantation.]

Thus, it is evident that, although the goal is to protect life, the
interpretation of the Brazilian Penal Code, which criminalizes
abortion, often reveals disagreements about when this legal
protection should begin. Some authors prefer to choose nidation
without clear biological reasoning, simply to adapt to the common
use of certain contraceptives that could be considered abortive and
thus criminalize women who use them. This appears to frame the
discussion of the beginning of life as only one of the criteria to be
considered in the context of abortion decriminalization, weighing
the balance between the life of the fetus and the life of the mother.

When opting for the decriminalization of abortion and its regulation,
evenwithin the penal framework, the various models found often reflect
compromises between the protection of both lives (fetus and pregnant

woman), as demonstrated by Roxin (2002, p. 165 and 174):

Aproteciodavidaem formagdono corpodamie, étratado de forma

diversaemdeterminadas culturas, ouseja,ha quemtutele oembrido
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que se desenvolve no corpo da mie como um homem nascido, hda
quem trate os embrides produzidos extracorporeamente, como
sujeitos de tutela juridica. O ordenamento juridico moderno segue
um caminho intermediario e opta por dois modelos: “solu¢do de
indicacdes” e “solucio de prazo”, na primeira o aborto é punivel,
podendo ser justificado e impunivel por situagdes em que o médico
indica para a sobrevivéncia da mie, delitos sexuais. Na solu¢io de
prazo € determinado prazo até 3 meses e a mie pode interromper
a gravidez por seu desejo, sem mencionar o motivo; apos esse
decurso, somente com autorizacdo meédica. Na Alemanha, apds
0 que chamam de modelo de aconselhamento, apresenta-se um
compromisso entre a solu¢do de prazo e solu¢do de indicagdes.
E impune o aborto feito por médico a pedido da gestante nas
primeiras 12 semanas, desde a concepgdo, se a gestante estiver
se submetido a aconselhamento. O foco desse aconselhamento é
a protecao da vida, ajudando a aconselhar a tomar uma decisdo

responsavel.

THE PROTECTION OF THE DEVELOPING LIFE WITHIN THE MOTHER’S
BODY IS TREATED DIFFERENTLY ACROSS VARIOUS CULTURES. SOME
CONSIDER THE EMBRYO DEVELOPING INSIDE THE MOTHER'S
BODY AS AN INDIVIDUAL WITH THE SAME LEGAL PROTECTIONS
AS A BORN PERSON, WHILE OTHERS TREAT EMBRYOS CREATED
OUTSIDE THE BODY AS SUBJECTS OF LEGAL PROTECTION. MODERN
LEGAL SYSTEMS TEND TO FOLLOW AN INTERMEDIARY PATH AND
OPT FOR TWO MODELS: THE “SOLUTION OF INDICATIONS” AND
THE “SOLUTION OF TIME.” IN THE FIRST MODEL, ABORTION IS
PUNISHABLE BUT CAN BE JUSTIFIED AND THUS NOT PENALIZED
IN CASES WHERE THE DOCTOR INDICATES THE PROCEDURE FOR
THE SURVIVAL OF THE MOTHER OR IN CASES OF SEXUAL CRIMES.
IN THE SOLUTION OF TIME, A PERIOD OF UP TO THREE MONTHS

IS ESTABLISHED DURING WHICH THE MOTHER CAN TERMINATE
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THE PREGNANCY WITHOUT SPECIFYING A REASON; AFTER THIS
PERIOD, THE PROCEDURE CAN ONLY BE PERFORMED WITH
MEDICAL AUTHORIZATION. IN GERMANY, FOLLOWING WHAT IS
CALLED THE “COUNSELING MODEL,” A COMPROMISE BETWEEN
THE SOLUTION OF TIME AND SOLUTION OF INDICATIONS IS
PRESENTED. AN ABORTION PERFORMED BY A DOCTOR AT THE
REQUEST OF THE PREGNANT WOMAN WITHIN THE FIRST 12 WEEKS
FROM CONCEPTION IS NOT PENALIZED, AS LONG AS THE WOMAN
HAS UNDERGONE COUNSELING. THE FOCUS OF THIS COUNSELING
IS TO PROTECT LIFE BY ASSISTING THE WOMAN IN MAKING A

RESPONSIBLE DECISION.

The author supports the more generous “solution of indications”
approach, where abortion is viewed as a case of conflict that requires
a balance in which the vital interests of the pregnant woman take
precedence over the embryo.

The Brazilian Penal Code, however, adopted a much more

restrictive model of indications, as will be explained below:

3.21 Legal abortion cases

The mother was called to the hospital because her daughter passed
away. She had been hospitalized for three days. An abortion had
occurred, followed by complications. According to the doctors,

she had claimed to have used Cytotec, but nothing was proven.

In Brazil, a restrictive model of indications was adopted regarding
abortion, allowing abortion only if there is no other way to save the life
of the pregnant woman or if the pregnancy results from rape. In both

cases, it must be performed by a doctor. Sabadell and Dimoulis (2008,
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p. 335), in the case of therapeutic abortion, as per Article 128, I, of the
Penal Code, draw attention to an interesting issue in criminal law. The
justification for performing an abortion if there is no other way to save
the woman’s life would initially be considered unnecessary due to the
provision of the “state of necessity” (Article 24 of the Penal Code) in
the general part.

According to the authors, the provision in Article 128, I, would
be more restrictive compared to the general provision in Article 24
because, by applying only the “state of necessity”, abortion could be
defended when there is a risk of harm to the woman’s health, and not
as Article 128, I, stipulates, only if there is no other way to save her
life. They argue that if the understanding is that Article 128 should
prevail as a “specific law”, it should be considered unconstitutional
because it disproportionately limits the woman’s fundamental rights
and contradicts the principle of equality. In other words, according to
Article 128, I, of the Penal Code, a risk to the woman’s health would
not be considered sufficient grounds for an abortion unless it is a risk
to her life. The authors suggest that the doctrine proposes that this
issue, of understanding abortion as possible in the case of a risk to the
woman’s health, could be overcome by considering it as conduct not
culpable due to the unenforceability of a different behavior.

The possibility of abortion in cases of rape, although existing
since 1940, has always faced several obstacles, whether related
to the availability of services+ that perform the abortion in these
circumstances, or due to the long-standing belief that a police
report of the rape incident was necessary. It was only in 2005 that
the Ministry of Health issued a Technical Standard regarding the
organization of services, establishing various guidelines for the care
provided. Even today, there are still many obstacles to performing

abortions in the cases permitted by the Penal Code, which is believed
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to be due to the stigma surrounding the abortion debate and even
the movement aimed at further restricting its scope, as previously
discussed throughout this book. An abortion hypothesis that was not
included in the original wording of the Penal Code but resulted from
a decision by the Federal Supreme Court is also part of the set of

indications where abortion is permitted, as will be discussed next.

3.2.2 Abortion in cases of anencephaly®

The Confederacio Nacional dos Trabalhadores na Saude - CNTS
[National Confederation of Health Workers], a third-degree trade
union entity within the confederative system, based on Article 102,
§ 1, of the Federal Constitution, and Articles 1 and following of Law
No. 9,882 of December 3, 1999, filed a Claim of noncompliance with
a fundamental precept (Arguicdo de Descumprimento de Preceito
Fundamental - ADPF), indicating as violated precepts Articles 1, IV
(dignity of the human person), 5, II (principle of legality, freedom,
and autonomy of will), and Articles 6 and 196 (right to health), all
from the Constitution of the Republic, and, as the public authority
act causing the violation, the set of norms represented by Articles
124,126 and 128, I and II, of the Penal Code.

The violation of the fundamental precepts invoked in the ADPF
stemmed from a specific application that has been given to the
mentioned provisions of the Penal Code by several judges and courts:
the prohibition of performing the therapeutic anticipation of childbirth
in cases of anencephalic fetuses, a pathology that makes extrauterine
life absolutely unviable. The request was for the Federal Supreme Court
(STF) to interpret these norms in accordance with the Constitution,
declaring the unconstitutionality of the application of the Penal Code

provisions in the described case, recognizing the right of a pregnant
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woman carrying an anencephalic fetus to undergo the appropriate
medical procedure.

In the claim, the argument was established that the therapeutic
anticipation of childbirth is not an abortion, that anencephaly makes
the fetus unviable, and that the impossibility of anticipating childbirth
violates fundamental precepts, such as the dignity of the human person,
creating an analogous situation to torture, as well as the principles of
legality, freedom, autonomy of will, and the right to health. The petition
requested an interpretation in accordance with the Constitution so
that the articles of the Penal Code related to this matter would not be
obstacles to performing the therapeutic anticipation of childbirth,
considering that in 1940, there was no possibility of diagnosing an
anencephalic fetus with the medical resources available at that time.

The case of Habeas Corpus No 84.025-6/R] was mentioned, which
dealt specifically with a request for the anticipation of childbirth of
an anencephalic fetus. This was the first time the STF would have
the opportunity to address the issue. Unfortunately, before the
judgment could take place, the pregnancy reached term, and the
anencephalic fetus died seven minutes after birth. Justice Joaquim
Barbosa, the rapporteur assigned to the case, published his vote,

which was aligned with the argument presented in the claim (ADPF):

Em se tratando de feto com vida extrauterina inviavel, a questdo
que se coloca é: ndo ha possibilidade alguma de que esse feto
venha a sobreviver fora do ttero materno, pois, qualquer que seja
o momento do parto ou a qualquer momento que se interrompa
a gestacdo, o resultado sera invariavelmente o mesmo: a morte
do feto ou do bebé. A antecipagio desse evento morte em
nome da saude fisica e psiquica da mulher contrapde-se ao
principio da dignidade da pessoa humana, em sua perspectiva

da liberdade, intimidade e autonomia privada? Nesse caso, a
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eventual op¢do da gestante pela interrupgdo da gravidez poderia
ser considerada crime? Entendo que ndo, Sr. Presidente. Isso
porque, ao proceder a ponderacdo entre os valores juridicos
tutelados pelo direito, a vida extrauterina inviavel e a liberdade
e autonomia privada da mulher, entendo que, no caso em tela,
deve prevalecer a dignidade da mulher, deve prevalecer o direito
de liberdade desta de escolher aquilo que melhor representa
seus interesses pessoais, suas convicgdes morais e religiosas,

seu sentimento pessoal. (Brazil, 2004, no page)

IN THE CASE OF A FETUS WITH AN UNVIABLE EXTRAUTERINE
LIFE, THE ISSUE THAT ARISES IS: THERE IS NO POSSIBILITY FOR
THIS FETUS TO SURVIVE OUTSIDE THE MOTHER'S WOMB, AS ANY
MOMENT OF CHILDBIRTH OR ANY MOMENT THE PREGNANCY IS
INTERRUPTED WILL INVARIABLY LEAD TO THE SAME RESULT: THE
DEATH OF THE FETUS OR THE BABY. DOES THE ANTICIPATION
OF THIS EVENT — DEATH — ON BEHALF OF THE PHYSICAL AND
PSYCHOLOGICAL HEALTH OF THE WOMAN CONFLICT WITH THE
PRINCIPLE OF HUMAN DIGNITY, IN ITS PERSPECTIVE OF LIBERTY,
PRIVACY, AND PERSONAL AUTONOMY? IN THIS CASE, COULD THE
PREGNANT WOMAN’S CHOICE TO INTERRUPT THE PREGNANCY
BE CONSIDERED A CRIME? I BELIEVE NOT, MR. PRESIDENT. THIS
IS BECAUSE, WHEN WEIGHING THE LEGAL VALUES PROTECTED
BY LAW, THE UNVIABLE EXTRAUTERINE LIFE AND THE WOMAN’S
LIBERTY AND PERSONAL AUTONOMY, I UNDERSTAND THAT, IN
THIS CASE, THE WOMAN’S DIGNITY SHOULD PREVAIL. HER RIGHT
TO FREEDOM SHOULD PREVAIL, ALLOWING HER TO CHOOSE
WHAT BEST REPRESENTS HER PERSONAL INTERESTS, MORAL AND

RELIGIOUS CONVICTIONS, AND PERSONAL FEELINGS.

Justice Marco Aurélio rendered a preliminary decision in the

following terms:
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Em questio estd a dimensio humana que obstaculiza a
possibilidade de se coisificar uma pessoa, usando-a como
objeto. Conforme ressaltado na inicial, os valores em discussao
revestem-se de importancia tunica. A um so tempo, cuida-se do
direito a saude, do direito a liberdade em seu sentido maior, do
direito a preservagdo da autonomia da vontade, da legalidade e,
acima de tudo, da dignidade da pessoa humana. O determinismo
bioldgico faz com que a mulher seja a portadora de uma nova
vida, sobressaindo o sentimento maternal. Sio nove meses de
acompanhamento, minuto a minuto, de avangos, predominando
o amor. A alteragdo fisica, estética, é suplantada pela alegria de
ter em seu interior a sublime gestacdo. As percepcdes se agucam,
elevando a sensibilidade. Este o quadro de uma gesta¢do normal,
que direciona a desfecho feliz, ao nascimento da crianga. Pois bem,
anatureza, entrementes, reserva surpresas, as vezes desagradaveis.
Diante de uma deformacio irreversivel do feto, ha de se lancar
mio dos avangos meédicos tecnologicos, postos a disposi¢do
da humanidade ndo para simples insercdo, no dia-a-dia, de
sentimentos morbidos, mas, justamente, para fazé-los cessar. No
caso da anencefalia, a ciéncia médica atua com margem de certeza
igual a 100%. Dados merecedores da maior confianca evidenciam
que fetos anencefalicos morrem no periodo intrauterino em mais
de50% dos casos. Quando se chega ao final da gestagdo, a sobrevida
€ diminuta, ndo ultrapassando periodo que possa ser tido como
razoavel, sendo nenhuma a chance de afastarem-se, na sobrevida,
os efeitos da deficiéncia. Entdo, manter-se a gestacdo resulta em
impor a mulher, a respectiva familia, danos a integridade moral
e psicologica, além dos riscos fisicos reconhecidos no ambito
da medicina. Como registrado na inicial, a gestante convive
diuturnamente com a triste realidade e a lembranca ininterrupta
do feto, dentro de si, que nunca podera se tornar um ser vivo. Se
assim € - e ninguém ousa contestar -, trata-se de situacdo concreta
que foge a glosa propria ao aborto - que conflita com a dignidade
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humana, a legalidade, a liberdade e a autonomia de vontade. A
saude, no sentido admitido pela Organizacdo Mundial da Saude,
fica solapada, envolvidos os aspectos fisico, mental e social. Dai
cumprir o afastamento do quadro, aguardando-se o desfecho, o
julgamento de fundo da propria argiiicdo de descumprimento de
preceito fundamental, no que idas e vindas do processo acabam
por projetar no tempo esdruxula situag3o.

Preceitua a lei de regéncia que a liminar pode conduzir a
suspensdo de processos em curso, a suspensio da eficacia de
decisdes judiciais que ndo hajam sido cobertas pela preclusdo
maior, considerada a recorribilidade. O poder de cautela é
insito a jurisdi¢do, no que esta € colocada ao alcance de todos,
para afastar lesdo a direito ou ameaca de lesdo, o que, ante
a organicidade do Direito, a demora no desfecho final dos
processos, pressupde atuacdo imediata. Ha, sim, de formalizar-
se medida acauteladora e esta ndo pode ficar limitada a mera
suspensdo de todo e qualquer procedimento judicial hoje
existente. H4 de viabilizar, embora de modo precario e efémero,
a concretude maior da Carta da Republica, presentes os valores
em foco. Dai o acolhimento do pleito formulado para, diante da
relevancia do pedido e do risco de manter-se com plena eficacia o
ambiente de desencontros em pronunciamentos judiciais até aqui
notados, ter-se nio so o sobrestamento dos processos e decisdes
ndo transitadas em julgado, como também o reconhecimento
do direito constitucional da gestante de submeter-se a operacdo
terapéutica de parto de fetos anencefdlicos, a partir de laudo
médico atestando a deformidade, a anomalia que atingiu o feto.
E como decido na espécie. (Brazil, 2012, no page)

THE ISSUE AT HAND CONCERNS THE HUMAN DIMENSION THAT
OBSTRUCTS THE POSSIBILITY OF OBJECTIFYING A PERSON, USING
THEM AS AN OBJECT. AS HIGHLIGHTED IN THE CLAIM, THE
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VALUES BEING DISCUSSED ARE OF UNIQUE IMPORTANCE. AT THE
SAME TIME, IT ADDRESSES THE RIGHT TO HEALTH, THE RIGHT
TO FREEDOM IN ITS BROADEST SENSE, THE RIGHT TO PRESERVE
THE AUTONOMY OF WILL, LEGALITY, AND, ABOVE ALL, HUMAN
DIGNITY. BIOLOGICAL DETERMINISM MAKES THE WOMAN THE
BEARER OF A NEW LIFE, WITH THE MATERNAL FEELING STANDING
OUT. FOR NINE MONTHS, THE WOMAN EXPERIENCES CONSTANT
MONITORING, MINUTE BY MINUTE, OF PROGRESS, DOMINATED
BY LOVE. THE PHYSICAL, AESTHETIC CHANGES ARE SURPASSED
BY THE JOY OF HAVING THE SUBLIME PREGNANCY WITHIN HER.
PERCEPTIONS ARE HEIGHTENED, INCREASING SENSITIVITY. THIS
IS THE SITUATION OF A NORMAL PREGNANCY, WHICH LEADS TO A
HAPPY CONCLUSION, THE BIRTH OF THE CHILD. HOWEVER, NATURE
SOMETIMES RESERVES UNPLEASANT SURPRISES. IN THE FACE OF AN
IRREVERSIBLE FETAL DEFORMATION, MEDICAL TECHNOLOGICAL
ADVANCEMENTS SHOULD BE EMPLOYED, NOT TO SIMPLY
INTRODUCEMORBIDFEELINGSINTOEVERYDAY LIFE, BUT PRECISELY
TO BRING THEM TO AN END. IN THE CASE OF ANENCEPHALY,
MEDICAL SCIENCE OPERATES WITH 100% CERTAINTY. RELIABLE
DATA SHOWS THAT ANENCEPHALIC FETUSES DIE IN UTERO IN OVER
50% OF CASES. BY THE END OF THE PREGNANCY, THE CHANCE OF
SURVIVAL IS MINIMAL, NOT EXCEEDING A REASONABLE PERIOD,
AND THERE IS NO CHANCE THAT THE EFFECTS OF THE DISABILITY
CAN BE AVOIDED AFTER BIRTH. THEREFORE, CONTINUING THE
PREGNANCY RESULTS IN IMPOSING MORAL AND PSYCHOLOGICAL
HARM ON THE WOMAN AND HER FAMILY, IN ADDITION TO THE
PHYSICAL RISKS RECOGNIZED BY THE MEDICAL FIELD. AS STATED
IN THE INITIAL PETITION, THE PREGNANT WOMAN LIVES DAILY
WITH THE SAD REALITY AND THE UNBROKEN REMINDER OF THE
FETUS WITHIN HER, WHICH WILL NEVER BECOME A LIVING BEING.
IF THIS IS THE CASE — AND NO ONE DARES CONTEST IT - IT IS A
CONCRETE SITUATION THAT ESCAPES THE LEGAL DEFINITION OF
ABORTION, WHICH CONFLICTS WITH HUMAN DIGNITY, LEGALITY,
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FREEDOM, AND AUTONOMY OF WILL. HEALTH, AS DEFINED BY THE
WORLD HEALTH ORGANIZATION, IS UNDERMINED, INVOLVING
PHYSICAL, MENTAL, AND SOCIAL ASPECTS. HENCE, IT IS NECESSARY
TO REMOVE THE SITUATION AND AWAIT THE FINAL JUDGMENT OF
THE FUNDAMENTAL PRECEPT VIOLATION CLAIM, AS THE DELAYS IN
THE PROCEEDINGS HAVE PROLONGED THE ABSURD SITUATION.
THE APPLICABLE LAW STIPULATES THAT A PRELIMINARY
INJUNCTION MAY LEAD TO THE SUSPENSION OF ONGOING
PROCESSES, OR THE SUSPENSION OF THE EFFECTIVENESS OF
JUDICIAL DECISIONS THAT HAVE NOT BEEN COVERED BY GREATER
PRECLUSION, CONSIDERING THE POSSIBILITY OF APPEAL. THE
POWER OF PRECAUTION IS INHERENT IN JURISDICTION, WHICH IS
MADE ACCESSIBLE TO EVERYONE TO PREVENT HARM TO A RIGHT
OR THE THREAT OF SUCH HARM. GIVEN THE ORGANIC NATURE OF
THE LAW, THE DELAY IN THE FINAL CONCLUSION OF PROCESSES
REQUIRES IMMEDIATE ACTION. THERE MUST INDEED BE A FORMAL
PRECAUTIONARY MEASURE, AND THIS CANNOT BE LIMITED TO
MERELY SUSPENDING ANY EXISTING JUDICIAL PROCEDURE. IT
MUST MAKE POSSIBLE, ALBEIT IN A PRECARIOUS AND TEMPORARY
MANNER, THE GREATER CONCRETIZATION OF THE CONSTITUTION,
WITH THE VALUES AT STAKE BEING PRESENT. HENCE, THE REQUEST
IS GRANTED IN RECOGNITION OF THE IMPORTANCE OF THE CLAIM
AND THE RISK OF MAINTAINING THE FULL EFFECTIVENESS OF THE
ENVIRONMENT OF JUDICIAL DISCREPANCIES NOTED SO FAR. NOT
ONLY SHOULD THE PROCESSES AND DECISIONS THAT HAVE NOT
BEEN FINALIZED BE SUSPENDED, BUT ALSO THE CONSTITUTIONAL
RIGHT OF THE PREGNANT WOMAN TO UNDERGO THE THERAPEUTIC
PROCEDURE OF DELIVERING ANENCEPHALIC FETUSES, BASED ON
A MEDICAL REPORT CERTIFYING THE DEFORMITY, THE ANOMALY
THAT AFFECTED THE FETUS. THIS IS HOW I DECIDE IN THIS CASE.

The ADPF 54 was ultimately ruled on the merits. Although it
addresses the decriminalization limited to a specific indication
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(anencephaly) — and much was said about it not being strictly an
abortion, but rather a therapeutic anticipation of childbirth, since
there would be no life to protect — the interpretation in line with
the Constitution, which was requested, closely resembles that of the
Claim of noncompliance with a fundamental precept (ADPF) 442.
The fundamental constitutional rights invoked for the protection of
women (freedom, autonomy, equality, health, reproductive rights,
family planning) are the same, and now there is also a search for
interpretation in accordance with the Constitution through the
proposal of the same type of abstract constitutional control.4

In ADPF 54, the secularism of the State, the right to life, and their
implicationsintheissue of abortion criminalization were also discussed.

Before analyzing the mentioned correlation, it is interesting
to note that the Conferéncia Nacional dos Bispos do Brasil - CNBB
[National Conference of Bishops of Brazil] requested to intervene
in ADPF 54 as amicus curiae, a request that was denied by the
rapporteur. It is worth highlighting that, in the already mentioned
Habeas Corpus 84.025-6/R]J, the petitioner was a priest who decided
to specialize in filing habeas corpus to protect the future right to
freedom of movement of the unborn.

Theissue, therefore, has sparked strong interest from the religious
community, which even defends the continuation of pregnancy in
cases of anencephaly - despite knowing that there is no possibility
of life for anencephalic fetuses - based on religious convictions and,
thus, in blatant disrespect for the freedom of conscience and belief
and for the secular state.

The Penal Code, as we can see, remains quite conservative regarding
abortion. This is largely due to the influence certain religious sectors
still have on lawmakers. The process of secularization of law is far from

complete. Religionis still often confused with law. Inthe case of abortion
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due to anencephaly, the debate highlighted this in an exuberant way.
There is no serious reason to justify not permitting abortion when it is
known that a fetus with anencephaly survives no longer than 10 minutes
after birth. In fact, half of them die during gestation, and the other half
perish immediately after birth. Death, in any case, is inevitable.

Justice Marco Aurélio said:

Os que sustentam, (ainda que com muita boa-fé), o respeito a
vida do feto, devem atentar para o seguinte: em jogo esta a vida
oua qualidade de vida de todas as pessoas envolvidas com o feto
mal formado. Se até em caso de estupro, em que o feto estd bem
formado, nosso Direito autoriza o aborto, nada justifica que
idéntica regra ndo seja estendida para o aborto anencefalico.
Logico que a gestante, por suas convicgoes religiosas, pode ndo
querer o aborto. Mas isso constitui uma decisdo eminentemente
pessoal, que deve ser respeitada. De qualquer maneira, ndo pode
impedir o exercicio do direito ao abortamento para aquelas que
ndo querem padecer tanto sofrimento.

Observe-se, de outro lado, que a anencefalia n3o € uma
situacdo excepcionalissima no nosso pais. De cada 10.000
nascimentos, 8,6 apresentam tal anomalia. No Hospital das
Clinicas, em S3o Paulo, todo més, s3o 2 ou 3 casos. Isso vem
causando muita aflicdo para as pessoas envolvidas e também
para os médicos, que muitas vezes ficam indecisos e perdidos,
sem saber o que fazer. Dogma é dogma, Direito ¢ Direito. O
processo de secularizacao do Direito (separagdo entre Direito e
religido) deve ser concluido o mais pronto possivel. Resquicios
da confusdo entre eles devem ser eliminados.

O nascimento de um novo ser humano no planeta deve sempre
ser motivo para comemoracao, ndo para decep¢do. Nascimento
¢ alegria, é vida e isso nada tem a ver com o clima funerario que

gera a gestacdo assim como o nascimento do feto anencefalico.
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Praticamente todos os paises desenvolvidos ja autorizam o aborto
por anencefalia (Suica, Bélgica, Austria, Itdlia, Espanha, Franca etc.).
Somente os paises em desenvolvimento € que o proibem (Paraguai,
Venezuela, Argentina, Chile, Equador). E chegado o momento de nos
posicionarmos em favor do ndo sofrimento inutil do ser humano. O
pior que se pode sugerir (ou impor) no mundo atual é que alguém
padeca sofrimentos inuteis. (Brazil, 2012, no page)

THOSE WHO ADVOCATE (EVEN WITH GOOD INTENTIONS) FOR
RESPECT FOR THE FETUS' LIFE MUST PAY ATTENTION TO THE
FOLLOWING: WHAT IS AT STAKE IS THE LIFE OR QUALITY OF LIFE
OF ALL THE PEOPLE INVOLVED WITH THE MALFORMED FETUS. IF
EVEN IN CASES OF RAPE, WHERE THE FETUS IS WELL-FORMED, OUR
LAW ALLOWS ABORTION, THERE IS NO REASON WHY THE SAME
RULE SHOULD NOT BE EXTENDED TO ANENCEPHALIC ABORTION.
IT IS CLEAR THAT THE PREGNANT WOMAN, DUE TO HER RELIGIOUS
BELIEFS, MAY NOTWANT THE ABORTION. BUT THISISAN EMINENTLY
PERSONAL DECISION, WHICH SHOULD BE RESPECTED. IN ANY CASE,
IT CANNOT PREVENT THE EXERCISE OF THE RIGHT TO ABORTION
FOR THOSE WHO DO NOT WANT TO ENDURE SO MUCH SUFFERING.

ON THE OTHER HAND, IT SHOULD BE NOTED THAT ANENCEPHALY
IS NOT AN EXCEPTIONALLY RARE SITUATION IN OUR COUNTRY.
FOR EVERY 10,000 BIRTHS, 8.6 PRESENT SUCH AN ANOMALY.
AT THE HospritaL pas CLinicas IN SAO PAULO, THERE ARE 2 OR 3
CASES EVERY MONTH. THIS CAUSES A LOT OF DISTRESS FOR THE
PEOPLE INVOLVED, AND ALSO FOR THE DOCTORS, WHO ARE
OFTEN UNDECIDED AND LOST, NOT KNOWING WHAT TO DO.
DOGMA IS DOGMA, LAW IS LAW. THE PROCESS OF SECULARIZING
THE LAW (SEPARATION BETWEEN LAW AND RELIGION) SHOULD
BE COMPLETED AS SOON AS POSSIBLE. THE REMNANTS OF THE
CONFUSION BETWEEN THEM SHOULD BE ELIMINATED. THE BIRTH
OF A NEW HUMAN BEING ON THE PLANET SHOULD ALWAYS BE A
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CAUSE FOR CELEBRATION, NOT DISAPPOINTMENT. BIRTH IS JOY,
IT IS LIFE, AND THIS HAS NOTHING TO DO WITH THE FUNERAL-
LIKE ATMOSPHERE GENERATED BY THE PREGNANCY, AS WELL AS
THE BIRTH OF THE ANENCEPHALIC FETUS.

PRACTICALLY ALL DEVELOPED COUNTRIES ALREADY ALLOW
ABORTION IN CASES OF ANENCEPHALY (SWITZERLAND, BELGIUM,
AUSTRIA, ITALY, SPAIN, FRANCE, ETC.). ONLY DEVELOPING COUNTRIES
PROHIBITIT (PARAGUAY, VENEZUELA, ARGENTINA, CHILE, ECUADOR).
THE TIME HAS COME FOR US TO TAKE A STAND IN FAVOR OF NOT
CAUSING UNNECESSARY HUMAN SUFFERING. THE WORST THING
THAT CAN BE SUGGESTED (OR IMPOSED) IN THE CURRENT WORLD IS

THAT SOMEONE ENDURES UNNECESSARY SUFFERING.

Finally, it should be noted that respecting freedom of belief and
conscience and maintaining a secular state means allowing religious
convictions to be respected on an individual, personal level. The
moral and religious convictions of a group cannot be adopted by
the state, as this would violate democracy itself, pluralism, and the
equal legal respect for differences.

The secular state cannot force a woman to undergo a therapeutic
abortion in cases of anencephaly, respecting her religious, moral,
philosophical beliefs, and convictions. It also cannot prohibit those
who wish to undergo such procedures, respecting their own beliefs and
convictions that lead them to desire the therapeutic abortion. In short,
the secular state must guarantee freedom of belief and conscience for all.

Thus, ADPF 54 constitutes animportant precedentin the discussion
of expanding the hypotheses for abortion in Brazil, even though one
may argue that, in this case, the right to life of the fetus was not
compromised due to the total impossibility of life for an anencephalic
fetus. However, it should be emphasized that the ruling of ADPF 54 in
2012 allowed for the inclusion of a new possibility for legal abortion
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and opened the door for public debates about the fundamental
constitutional rights of women linked to the abortion debate.

Having completed the analysis of the hypotheses in which
abortion is allowed, i.e., the legal abortion hypotheses (primary
criminalization), it is now necessary to analyze how the law is being
enforced, specifically in terms of the actual application of criminal
law in relation to the practice of abortion—how the secondary

criminalization of abortion has been carried out.

3.3 THE SECONDARY CRIMINALIZATION OF ABORTION:
PENAL SELECTIVITY OF POOR, BLACK AND LOW-
EDUCATED WOMEN

In the abortion debate, one key question that needs to be addressed
is whether secondary criminalization — carried out by agents
responsible for enforcing the law — is effective when it comes to the
crime of abortion. The research hypothesis was that, although abortion
is considered a crime under the Penal Code (primary criminalization),
secondary criminalization is weak and not effectively enforced by the
justice system. The circumstances under which abortions occur, their
clandestinity and secrecy, as well as the difficulties in proving that the
abortion was indeed induced or that the method used by the pregnant
woman caused the death of the fetus (through expert testimony and
forensic reports), or even finding witnesses to the events, result in
numerous investigations being shelved.

Additionally, primary criminalization allows for the conditional
stay of proceedings due to the minimum penalty applied to women
with no criminal history or good records. While a particular act may
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be considered a crime in common sense, it implies a real possibility
of imprisonment and being sentenced to serve time in prison. In the
case of abortion, this almost never happens due to the challenges
mentioned above and the possibilities provided by the very model of
criminalization in place. These characteristics are often cited by those
who defend criminalization as an argument to downplay the fact that
abortion is criminalized in Brazil.

In other words, abortion is a crime, but women are rarely
imprisoned for it, so there is no reason to decriminalize it. They argue
that criminalization is not as severe as it seems. This perspective
overlooks the deaths or health complications that unsafe abortions
can cause, the criminal records that further hinder women’s access to
the job market, and the social stigma associated with being criminally
prosecuted for abortion, especially when the prevailing social and
cultural norm assigns women the role of mother and caregiver.

Ferreira (2013, p. 262) points out that, although abortion by a
woman’s free choice is a crime, this criminalization does not translate
into an intense judicial process of the cases. In her article, she analyzes
a widely publicized case from 2007 involving a clinic in Mato Grosso,
where abortions were being performed. This investigation led to the
prosecution of approximately 1,200 women who had visited the clinic
in recent years. The author interviewed several women who had been
prosecuted to understand how the process impacted their lives, as
well as the legal authorities involved in the justice system.

One of Ferreira’s (2013) key findings was that both from the perspective
of the accused women and the authorities interviewed, these women
were not considered criminals. The accounts indicated that, in these
women’s lives, the act of committing the crime was an exception. The
author observed the significantimpact a public trial had on these women’s

lives, as abortion is typically clandestine, and secrecy is emphasized.
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Many women, during their testimony, felt coerced into stating that they
regretted having the abortion or even into confessing the act.

When discussing what they call gender-specific criminal offenses
(abortion, infanticide, and abandonment of a vulnerable person),
Borges and Coelho Netto (2013, p. 330 and 333) note that one of their

particularities is:

O fato bastante relevante de os trés crimes terem baixissima
aplicabilidade no ambito da execucdo penal, ou seja, na
maioria das vezes estas praticas ndo recebem punicido formal,
ou institucionalizada na forma do poder judiciario.

[...]

Além disso, pode-se comprovar ao se fazer uma breve analise
processual penal que o processo contra quem comete aborto é
apenas formalidade, ja que em rarissimos casos uma mulher

serd reclusa por conta desta pratica.

THESIGNIFICANTFACTISTHAT THESE THREE CRIMES (ABORTION,
INFANTICIDE, AND ABANDONMENT OF A VULNERABLE PERSON)
HAVE VERY LOW APPLICABILITY WITHIN THE SCOPE OF CRIMINAL
ENFORCEMENT, MEANING THAT, IN MOST CASES, THESE ACTS DO
NOT RECEIVE FORMAL OR INSTITUTIONALIZED PUNISHMENT IN
THE FORM OF JUDICIAL POWER.

[..]

ADDITIONALLY, A BRIEF ANALYSIS OF CRIMINAL PROCEDURAL
LAW SHOWS THAT THE LEGAL PROCESS AGAINST THOSE WHO
COMMIT ABORTION IS OFTEN JUST A FORMALITY, AS IN RARE

CASES WILL AWOMAN BE INCARCERATED DUE TO THIS PRACTICE.

The authors explain that when a police inquiry is initiated to

investigate the crime of abortion, evidence must be collected to
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show that the woman either provoked an abortion or allowed to it
be performed on herself. A fetal autopsy will be necessary. Here, the
first issues arise, as it is difficult to gather concrete evidence since
abortions are typically carried out in secrecy, at home, or in illegal
clinics. Furthermore, if the fetus is found, the examination must
prove a causal link between the fetus’s death and the actions of the
woman or third parties. If all of this occurs, it must still be sufficient
to convince the Public Prosecutor to file charges, and even then,
they may request an acquittal depending on the evidence presented
during the investigation. In cases of abortion, the conditional
discontinuation of criminal prosecution is possible under Law No.
9,099/1995, which, if accepted by the woman, will lead to the case
dismissal after a period if certain conditions are fulfilled. If the
woman is judged by the Jury Court with a maximum sentence of
three years, she may serve her sentence in open prison.

In analyzing secondary criminalization, it is important to understand
who the women prosecuted for abortion actually are. While some
research exists on this topic, it does not fully reflect the magnitude
of abortion in Brazil, as studies that focus on women prosecuted for
abortion only capture those cases where the abortion went wrong, caused
complications, and was discovered. These typically involve abortions
performed under poor conditions, at a slightly more advanced stage of
pregnancy, by black, poor women with low education who cannot afford
a safe abortion performed by doctors in well-equipped medical facilities.

These more vulnerable women are the ones who end up being
selected by the criminalization of abortion in Brazil. Gongalves
and Rosendo (2015, p. 306) highlight that even in the case of legal
abortion, women in Brazil face exceptional difficulty accessing this
service, whether in urban or rural areas. This situation exposes them

to sexual and reproductive health risks — often endangering their
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lives — especially for low-income women, creating inequality even
among women themselves.

A recent study conducted by the Defensoria Publica do Estado
do Rio de Janeiro [Public Defender’s Office of the State of Rio de
Janeiro] (2018) analyzed 55 criminal abortion cases in the state of
Rio de Janeiro from a universe of 75 cases, which were revealed after
data was provided by the Rio de Janeiro Court of Justice. The cases
included articles 124, 125, and 126, which were distributed between
2005 and 2017. An interesting finding from this research is that some
of these cases referred to abortions that occurred in clandestine
clinics discovered through police investigation. The study revealed
certain distinctions between the profiles of women who perform
abortions on their own versus those who seek out clinics.

The research indicated that women who perform abortions
outside of clinics typically ingest the medication “cytotec” or use
abortive teas. In general, the denunciations were made by the
hospitals the women sought after experiencing bleeding, pain, or
other symptoms, or by family members who didn’t know how to
deal with the fetus or who asked for help to assist the woman who
was aborting at home. In one case, the duty officer at the hospital
was called while the woman was being treated and identified
themselves as a social worker to obtain the defendant’s confession.
In the majority of cases, 60% of the women were Black, and 65% had
children. Only three women had a pregnancy under 12 weeks (16.6%
of the cases with information from a total of 83.3%).

Regarding these women, the research observes:

A situacdo dessas mulheres € de extrema vulnerabilidade, pois,
como regra, elas recorrem ao atendimento médico porque se

sentiram muito mal em casa, vindo a abortar, muitas vezes, no local
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onde foram atendidas. Constatou-se que € comum que a mulher se
demore a decidir pelo aborto por medo de ser descoberta, realizando
o procedimento com a gravidez ja em estagio avancado, sofrendo
de forma mais drastica os efeitos do procedimento de interrupgdo
da gestagdo. Notou-se também que muitas abortam no banheiro
do hospital e sio hostilizadas pelos médicos e enfermeiros que
deveriam auxilid-la a entender o que ocorreu. (Defensoria Publica

do Estado do Rio de Janeiro, 2018, p. 10)

THE SITUATION OF THESE WOMEN IS ONE OF EXTREME
VULNERABILITY BECAUSE, AS A RULE, THEY SEEK MEDICAL CARE
ONLY AFTER FEELING VERY ILL AT HOME, OFTEN ENDING UP
ABORTING AT THE LOCATION WHERE THEY SOUGHT HELP. IT WAS
FOUNDTHATITISCOMMONFORWOMENTODELAY THEIRDECISION
TO HAVE AN ABORTION OUT OF FEAR OF BEING DISCOVERED, AND
AS A RESULT, THEY OFTEN UNDERGO THE PROCEDURE WHEN THE
PREGNANCY IS ALREADY AT AN ADVANCED STAGE, EXPERIENCING
MORE SEVERE EFFECTS FROM THE PREGNANCY TERMINATION
PROCEDURE. IT WAS ALSO NOTED THAT MANY WOMEN ABORT IN
THE HOSPITAL BATHROOM AND ARE MET WITH HOSTILITY FROM
THE DOCTORS AND NURSES WHO SHOULD BE ASSISTING THEM IN

UNDERSTANDING WHAT HAS OCCURRED.

Regarding the women who sought a clinic to perform the abortion,

the research found that:

O perfil da mulher que vai até uma clinica particular realizar o
procedimento de interrupc¢do da gravidez é diferente do perfil
da mulher que se vale de outros métodos, como a ingestdo
de medicamentos e chas abortivos, especialmente no que
diz respeito ao tempo de gravidez. Em todos os casos em que

se tem informacgdo, a gestdo estava abaixo de 12 semanas, o
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que indica que a mulher que pode pagar pelo procedimento,
consegue tomar a decisdo com mais rapidez. (Defensoria

Publica do Estado do Rio de Janeiro, 2018, p. 13)

THE PROFILE OF THE WOMAN WHO GOES TO A PRIVATE CLINIC TO
UNDERGO THE ABORTION PROCEDURE IS DIFFERENT FROM THE
PROFILE OF THE WOMAN WHO RESORTS TO OTHER METHODS, SUCH
AS INGESTING MEDICATIONS AND ABORTIVE TEAS, PARTICULARLY
REGARDING THE DURATION OF THE PREGNANCY. IN ALL CASES
WHERE INFORMATION IS AVAILABLE, THE PREGNANCY WAS UNDER
12 WEEKS, INDICATING THAT A WOMAN WHO CAN AFFORD THE

PROCEDURE IS ABLE TO MAKE THE DECISION MORE QUICKLY.

These women were mostly white and had higher levels of education. In
19 cases, it was possible to confirm that the amount paid ranged from R$
600.00 to R$ 4,500.00. Despite the risky situation in which they undergo
procedures — because they can almost never ask how it will be performed
and often have to attend without accompaniment or a cellphone, in
addition to the risk of being caught by the police — these women are in a
better position, as it is more common for a doctor to be involved, and they
make the decision much earlier, with the pregnancy in its initial stage.

Santos (1978, p. 22) highlights that:

A experiéncia historica parece demonstrar que o custo social
indireto de uma politica restritiva é muito mais significativo do
que o de uma politica permissiva, nos limites das indicacdes
terapéuticas e humanitdrias, em condi¢des hospitalares
adequadas, e mediante o controle da necessidade (ou
conveniéncia). Em uma sociedade de classes, edificada sobre a
exploracdo e a miséria, essas medidas estdo muito distantes das

questdes centrais de formacio social, mas tem a sua importancia:
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o aborto ilegal afeta, principalmente, as mulheres das classes

depossuidas e mais exploradas da populacio.

HISTORICAL EXPERIENCE SEEMS TO DEMONSTRATE THAT THE
INDIRECT SOCIAL COST OF A RESTRICTIVE POLICY IS FAR MORE
SIGNIFICANT THAN THAT OF A PERMISSIVE POLICY, WITHIN THE
LIMITS OF THERAPEUTIC AND HUMANITARIAN INDICATIONS,
IN PROPER HOSPITAL CONDITIONS, AND WITH THE CONTROL
OF NECESSITY (OR CONVENIENCE). IN A CLASS SOCIETY, BUILT
ON EXPLOITATION AND POVERTY, THESE MEASURES ARE VERY
DISTANT FROM THE CENTRAL ISSUES OF SOCIAL FORMATION,
BUT THEY HOLD IMPORTANCE: ILLEGAL ABORTION PRIMARILY
AFFECTS WOMEN FROM THE MOST DEPRIVED AND EXPLOITED

CLASSES OF THE POPULATION.

The Public Defender’s Office of the State of Sio Paulo filed 30
Habeas Corpus with the Sdo Paulo State Court of Justice in September
2017, on behalf of women who had undergone abortions - based on data
provided by the court itself. These cases were selected after a request
for data on ongoing abortion cases was made directly to the court by the
Specialized Nucleus for the Promotion and Defense of Women’s Rights.

The habeas corpus petitions were filed only for women accused
under Article 124 of the Penal Code. The initial list contained 55
cases, which were reduced to 30, where filing the constitutional
guarantee was still possible.

An analysis of these cases was conducted to establish a profile of the
women prosecuted for abortion, as well as the circumstances in which
the abortion took place and the outcomes of their cases. This analysis
aimed to examine the secondary criminalization of women who undergo

abortion: O perfil dessas mulheres é, assim, bastante claro: sdo jovens em
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idade reprodutiva, jd sdo mdes e as principais responsdveis pelo sustento da
casa, sdo pouco educadas e pobres. Sdo primdrias. Ndo sdo criminosas [The
profile of these women is thus quite clear: they are young, of reproductive
age, already mothers, and the main breadwinners of their households.
They are poorly educated and poor. They are primary. They are not
criminals]. (Defensoria Publica do Estado de Sio Paulo, 2018, p. 8).

According to the survey, the women were incriminated based
on reports from healthcare professionals who attended to them in
SUS (public health system) facilities, which occurred in 56.6% of
the cases. In 70% of the cases, there was a breach of professional
confidentiality in the analyzed processes. In 30 cases reviewed, 20
hospitals provided medical documents for the patients accused
of committing the crime. Only one hospital indicated it would not
provide the documents due to ethical confidentiality duties. The
most commonly used method in these cases was the “cytotec”
pill, which was used in 21 cases. In the cases analyzed, the abortion
occurred between December 2003 and December 2016.

In 19 of the cases, the women were serving a conditional
suspension of the proceedings, which involved various restrictions
on their freedom, such as a prohibition on visiting certain places,
not being allowed to travel for more than eight days without judicial
authorization, having to inform the Judiciary about address changes,
performing community service, and attending court regularly to
report on their activities. Of the habeas corpus petitions filed, 83%
were not granted. It was argued that the abortion crime was atypical,
that there was no valid cause due to the illegal nature of the evidence,

and that there was no criminal materiality:

A falta de materialidade também ¢é de facil percepcdo,

havendo a¢des penais sem nenhuma prova de gestacdo e de
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abortamento, acles penais em que o método utilizado para
provocar sequer foi mencionado, e diversas a¢des penais em
que ndo ha prova de causalidade. Ainda assim, a policia e
Ministério Publico insistem nos processos de criminalizagdo.

(Defensoria Publica do Estado de Sio Paulo , 2018, no page)

THE LACK OF MATERIALITY IS ALSO EASILY NOTICEABLE, WITH
CRIMINAL ACTIONS LACKING ANY PROOF OF PREGNANCY OR ABORTION,
CASES WHERE THE METHOD USED TO PROVOKE THE ABORTION WAS
NOT EVEN MENTIONED, AND NUMEROUS CASES WITH NO PROOF OF
CAUSALITY. STILL, THE POLICE AND PUBLIC PROSECUTOR’S OFFICE

INSIST ON PURSUING CRIMINALIZATION PROCESSES.

Few studies address the behavior of the Judiciary regarding abortion
in Brazil, as noted by Gongalves and Lapa (2010), who identified 781
cases fromthe research named Aborto e Religido nos Tribunais Brasileiros,
covering the period from 2001 to 2006. The research focused on the
Superior Courts and State Courts, based on the keyword “abortion”
found on the respective websites of these courts. During that period,
the authors found 130 cases involving clandestine abortions, primarily
involving the criminalization of third parties (Articles 125 and 126 of
the Penal Code), and 50 cases of self-induced abortions (Article 124):
“It is noted that these criminalized abortions are generally procedures
in which complications (such as hemorrhages) occurred, leading the
woman to seek public healthcare services, revealing the occurrence of
the abortion” (Gongalves & Lapa, 2010, p. 55).

Another study analyzing cases of women prosecuted for abortion
inthe state of Rio de Janeiro from 2012, also based on data provided by
the Rio de Janeiro Court of Justice regarding criminal cases between

2006 and 2010, shows that the incidence of women prosecuted is not

218



marginal but occurs more often when clinics performing abortions

are investigated and discovered:

Isso nos faz pensar em dois elementos: o primeiro € que a entrada
destas mulheres dependeria muito mais de politicas do executivo
(politicas de seguranca), que sdo sazonais e localizadas. Tais
politicas ndo necessariamente atingem toda a cidade ou todo o
estado ao mesmo tempo. O segundo elemento foi o reforcado
por um dos entrevistados, que chegou a dizer que se fazia
nos Tribunais do Juri, uma espécie de “legalizagio informal
do aborto”, pois seria comum o oferecimento da suspensio
condicional do processo, instrumento juridico que interrompe
o processamento da acdo e a producdo de provas. Dessa forma,
ndo ocorre a analise do mérito da questdo, ndo se determinando
se hd autoria e materialidade na conduta a ser imputada como

criminosa. (Cunha, Noronha & Vestena, 2012, p. 217)

THIS MAKES US CONSIDER TWO ELEMENTS: THE FIRST IS
THAT THE INVOLVEMENT OF THESE WOMEN WOULD DEPEND
MUCH MORE ON EXECUTIVE POLICIES (SECURITY POLICIES),
WHICH ARE SEASONAL AND LOCALIZED. SUCH POLICIES DO
NOT NECESSARILY AFFECT THE ENTIRE CITY OR STATE AT
THE SAME TIME. THE SECOND ELEMENT WAS EMPHASIZED BY
ONE OF THE INTERVIEWEES, WHO STATED THAT, IN THE JURY
COURTS, THERE WAS A KIND OF “INFORMAL LEGALIZATION
OF ABORTION,” AS IT WAS COMMON FOR THE CONDITIONAL
SUSPENSION OF THE PROCESS TO BE OFFERED, A LEGAL
INSTRUMENT THAT INTERRUPTS THE PROCESSING OF THE CASE
AND THE PRODUCTION OF EVIDENCE. IN THIS WAY, THE MERITS
OF THE ISSUE ARE NOT ANALYZED, AND IT IS NOT DETERMINED
WHETHER THERE IS AUTHORSHIP AND MATERIALITY IN THE

CONDUCT TO BE ATTRIBUTED AS CRIMINAL.
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Inthe final report of the research Mulheres Incriminadas por aborto
no RJ: diagndstico a partir dos atores do sistema de justica (Cunha,
Noronha & Vestena, 2017) state that, by comparing their study with
the National Abortion Survey (Diniz & Medeiros, 2010), they arrived
atthe important insight about the justice system. On one hand, there
is a general set of information about women who have had abortions,
with a broad profile, as women from various social groups reported
having had an abortion; on the other hand, there is a specific
context, the subset of women who aborted and were introduced into
the justice system. This subset is not a symmetrical representation
of the total group, meaning it presents profile differences. That is,
from the entire universe of women who have abortions, only some
— younger, unemployed or in informal situations, Black, with low
education, living in peripheral areas — were captured by the system.

This same research showed that health professionals or military
police officers (on duty at public health clinics) are the ones who
go to court, meaning it is much more common for a woman to be
incriminated for abortion when she uses a “homemade” abortive
method (medications obtained on the black market and other
methods) than when she resorts to a clinic.

Therefore, it is observed that, in the universe of women who are
prosecuted for abortion, the reports often come from healthcare
professionals who attended them, in clear violation of medical
confidentiality, which should be preserved to ensure that healthcare
is provided safely and without fear. However, experiencing a
complication from an unsafe abortion and needing to seek health
services can mean, for these women, being arrested and prosecuted+’.

The opposite of what is recommended by the Ministry of Health
occurs when it calls for humanized care for abortion, through the

Norma Técnica do Ministério da Saude sobre Atencdo Humanizada
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ao Abortamento [Technical Standard of the Ministry of Health on

Humanized Care for Abortion] (Brazil, 2005, p. 17):

Quando as mulheres chegam aos servicos de saude em processo
de abortamento, sua experiéncia € fisica, emocional e social.
Geralmente, elas verbalizam as queixas fisicas, demandando
solucio, e calam-se sobre suas vivéncias e sentimentos. A mulher
que chega ao servico de satude abortando esta passando por um
momento dificil e pode ter sentimentos de soliddo, angustia,
ansiedade, culpa, autocensura, medo de falar, de ser punida,
de ser humilhada, sensacdo de incapacidade de engravidar
novamente. Todos esses sentimentos se misturamno momentoda
decisdo pela interrup¢do, sendo que para a maioria das mulheres,
no momento do pds-abortamento, sobressai o sentimento de
alivio. O acolhimento e a orientacio sdo elementos importantes
para uma atenc¢io de qualidade e humanizada as mulheres em
situacdo de abortamento. Acolher, segundo o dicionario Aurélio
é: “dar acolhida a, atender, dar crédito a, dar ouvidos a, admitir,
aceitar, tomar em considera¢do”. Pode também ser definido como
“receber bem, ouvir a demanda, buscar formas de compreendé-

la e solidarizar-se com ela” (Paidéia, 2002).

WHEN WOMEN ARRIVE AT HEALTHCARE SERVICES IN THE PROCESS
OF ABORTION, THEIR EXPERIENCE IS PHYSICAL, EMOTIONAL,
AND SOCIAL. THEY TYPICALLY VERBALIZE THEIR PHYSICAL
COMPLAINTS, SEEKING A SOLUTION, WHILE REMAINING SILENT
ABOUT THEIR EXPERIENCES AND FEELINGS. THE WOMAN
WHO ARRIVES AT THE HEALTHCARE SERVICE UNDERGOING AN
ABORTION IS GOING THROUGH A DIFFICULT TIME AND MAY FEEL
LONELINESS, ANGUISH, ANXIETY, GUILT, SELF-CENSORSHIP, FEAR
OF SPEAKING OUT, FEAR OF BEING PUNISHED ORHUMILIATED, AND
A SENSE OF INABILITY TO CONCEIVE AGAIN. ALL THESE FEELINGS
MIX AT THE MOMENT OF THE DECISION TO TERMINATE THE
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PREGNANCY, WITH RELIEF BEING THE PREDOMINANT FEELING
FOR MOST WOMEN IN THE POST-ABORTION PERIOD. RECEPTION
AND GUIDANCE ARE CRUCIAL ELEMENTS FOR PROVIDING QUALITY,
HUMANIZED CARE TO WOMEN IN THE ABORTION SITUATION. TO
RECEIVE, ACCORDING TO THE AURELIO DICTIONARY, MEANS:
“TO WELCOME, ATTEND TO, GIVE CREDIT TO, LISTEN TO, ADMIT,
ACCEPT, CONSIDER.” IT CAN ALSO BE DEFINED AS “TO RECEIVE
WELL, LISTEN TO THE DEMAND, SEEK WAYS TO UNDERSTAND IT,
AND SHOW SOLIDARITY WITH IT”.

The Norma Técnicado Ministérioda Saudesobre Atengdo Humanizada
ao Abortamento, when addressing professional confidentiality in cases

of abortion, recommends that healthcare professionals:

Diante de abortamento espontdneo ou provocado, o(a)
meédico(@) ou qualquer profissional de saude n3o pode
comunicar o fato a autoridade policial, judicial, nem ao
Ministério Publico, pois o sigilo na pratica profissional da
assisténcia a saude € dever legal e ético, salvo para protecdo
da usudria e com o seu consentimento. O ndo cumprimento da
norma legal pode ensejar procedimento criminal, civil e ético
profissional contra quem revelou a informacao, respondendo
por todos os danos causados a mulher. (Brazil, 20053, p. 14).

INTHE CASEOFSPONTANEOUSORINDUCEDABORTION, THEDOCTOR
OR ANY HEALTHCARE PROFESSIONAL CANNOT REPORT THE EVENT
TO THE POLICE, JUDICIARY, OR THE PUBLIC PROSECUTOR’S OFFICE,
AS CONFIDENTIALITY IN PROFESSIONAL HEALTHCARE PRACTICE IS
A LEGAL AND ETHICAL DUTY, EXCEPT FOR THE PROTECTION OF
THE PATIENT AND WITH HER CONSENT. FAILURE TO COMPLY WITH
THIS LEGAL STANDARD MAY RESULT IN CRIMINAL, CIVIL, AND
PROFESSIONAL ETHICAL PROCEEDINGS AGAINST THE PERSON WHO
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DISCLOSED THE INFORMATION, HOLDING THEM ACCOUNTABLE
FOR ANY HARM CAUSED TO THE WOMAN.

It also explains that, regarding a minor patient:

Cddigo de Etica Médica: “é vedado ao médico revelar segredo
profissional referente a paciente menor de idade, inclusive
a seus pais ou responsaveis legais, desde que o adolescente
tenha capacidade de avaliar seu problema e de conduzir-se
por seus proprios meios para soluciona-los, salvo quando a ndo
revelacdo possa acarretar danos ao paciente” (art. 103).

[...]

A assisténcia a saude da menor de 18 anos em abortamento
deve, pois, submeter-se ao principio da protecdo integral. Se a
revelacdo for feita para preserva-la de danos, estaria afastado
o crime de revelacdo de segredo profissional. Entretanto, a
revelacdo do fato também pode lhe acarretar prejuizos ainda
mais graves, como o seu afastamento do servico de saude e
perda da confianca nos profissionais que a assistem. A decisao,
qualquer que seja, deve estar justificada no prontuario da
adolescente. (Brazil, 2005a, p. 14-15, emphasis added)

MEDICAL ETHICS CODE: “IT IS PROHIBITED FOR THE DOCTOR
TO REVEAL PROFESSIONAL SECRETS RELATED TO A MINOR
PATIENT, INCLUDING TO THEIR PARENTS OR LEGAL GUARDIANS,
AS LONG AS THE ADOLESCENT HAS THE ABILITY TO ASSESS THEIR
PROBLEM AND NAVIGATE THROUGH THEIR OWN MEANS TO
SOLVE IT, EXCEPT WHEN NON-REVELATION COULD CAUSE HARM
TO THE PATIENT” (ART. 103).

[...]

ASSISTANCE TO A MINOR UNDER 18 YEARS OLD IN ABORTION

CASES MUST, THEREFORE, ADHERE TO THE PRINCIPLE OF FULL
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PROTECTION. IF THE DISCLOSURE IS MADE TO PROTECT HER FROM
HARM, THE CRIME OF REVEALING PROFESSIONAL SECRETS WOULD
NOT APPLY. HOWEVER, THE REVELATION OF THE FACT COULD ALSO
CAUSE EVEN MORE SERIOUS HARM, SUCH AS HER REMOVAL FROM
HEALTH SERVICES AND LOSS OF TRUST IN THE PROFESSIONALS
ASSISTING HER. THE DECISION, WHATEVER IT MAY BE, MUST BE

JUSTIFIED IN THE ADOLESCENT’S MEDICAL RECORD.

In 2017, the Nucleo de Promogdo e Defesa dos Direitos da Mulher -
Nudem [Women’s Rights Promotion and Defense Center| of the Public
Defender’s Office of the State of Sdo Paulo filed 30 Habeas Corpus in
abortion cases.* One of the legal arguments used was the inadmissibility
of evidence obtained through the violation of medical confidentiality.

The violation of medical confidentiality in abortion cases,
observed in many of the cases, remains common. Medical records are
frequently requested and obtained by police officers, prosecutors, and
judges. The most affected by this practice are low-income women,
who face not only criminalization but also health risks associated with
undergoing illegal abortions. Many decisions made by the Sdo Paulo

Court of Justice have endorsed the breach of medical confidentiality:

O enfermeiro, responsavel por seu atendimento, percebeu
indicios de um aborto provocado, razdo pela qual compareceu
a Delegacia de Policia e comunicou o fato a autoridade policial.
Outrossim, ndo se reconhece ilicitude de provas em funcado
da alegada afronta ao direito a intimidade e ao dever de sigilo
profissional.

E que esse direito fundamental n3o é absoluto. Alids, é de rigor a
ponderacdo deste em relacdo as demais garantias constitucionais.
Assim, e embora nesta feita ndo se expresse juizo terminante
acerca do meérito, ndo se pode coartar a apuracdo de conduta

prevista como crime doloso, especialmente como o ora imputado
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(contra a vida), para assegurar o direito a inviolabilidade da
intimidade (artigo 5°, X, da Constituicdo da Republica) ou dever
de sigilo profissional (artigo 154 do Codigo Penal). (Habeas Corpus
n° 2188893-48.2017.8.26.0000, da Comarca de Apiai, Rel. Des.
Encinas Manfré, j. 07/12/2017). (Sdo Paulo, 2017b, no page)

O que também se mostra imprescindivel no que se refere a
suposta quebra de sigilo profissional, porquanto, neste ultimo
aspecto, é sabido que “osigilo profissional nio é absoluto, contém
excecOes, conforme depreende-se da leitura dos respectivos
dispositivos do Cédigo de Etica” (STJ, RMS 11453/SP, Relator
Min. José Arnaldo da Fonseca, j. 17/06/2003). (Habeas Corpus
n° 2188913-39.2017.8.26.0000, da Comarca de Birigiii, Rel. Des.
Sergio Coelho, j. 09/11/2017). (S0 Paulo, 2017g. no page)

Conforme boletim de ocorréncia de fls. 36 /37, o médico plantonista
que atendeu JACKELINE narrou que ela esclareceu que estava
gravida de aproximadamente quatro meses e, visando interromper
a gestacdo, fez uso do referido medicamento. Contudo, teve
sangramento, dai porque procurou atendimento médico.
Prosseguiu relatando que foi solicitada sua internagdo junto a Santa
Casa local, mas os responsaveis alegaram que somente aceitariam
a paciente caso o boletim de ocorréncia fosse lavrado, dai porque
comunicou os fatos a autoridade policial. No que tange a alegacdo
de auséncia de justa causa para a propositura da a¢do penal, face
a ilicitude dos elementos de prova, aduzindo a afronta ao direito a
intimidade pela violacdo do sigilo profissional por meio da notitia
criminis apresentada contra a paciente, também n3o merece
guarida. A uma porque questdes atinentes a conduta do médico
devem ser analisadas durante a instru¢do criminal.

A duas porque nio se pode, diante de tal fato, obstar o dever
do Estado em investigar condutas que infrinjam disposto no
ordenamento juridico.
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A trés porque o individuo, quando inserido em sociedade, nio
dispde de liberdade absoluta, devendo submeter-se as regras
entabuladas e, caso ndo haja sua realizagdo, estara sujeito a
persecucdo criminal e, se restar provado o cometimento do
delito, ser-lhe-a imposta determinada pena. Assim, evidente que
quaisquer direitos devem ser balizados e ponderados, dai porque
ndo se hd falar em acolhimento absoluto de um, em detrimento
do outro e, no caso em tela, € certo que a prova indica que
houve a pratica do aborto, havendo assim lastro probatorio para
oferecimento da denuncia, tal como ocorreu. Habeas Corpus n°
2188901-25.2017.8.26.0000, da Comarca de Batatais, Rel. Des.
Carlos Monnerat, j. 07/12/2017). (Sdo Paulo, 2017h, no page)

Entretanto, o laudo pericial acostado aos autos foi realizado de
forma indireta, com base na ficha de atendimento ambulatorial do
Pronto Socorro da Santa Casa de Misericordia de Guararema, a qual,
por sua vez, refere-se ao aborto como mera “hipdtese diagndstica”,
decorrente, ao que consta, do proprio relato da paciente, sem
mencionar, entretanto, quaisquer exames que tenham levado a
confirmacio da hipotese diagnostica preliminar. (Habeas Corpus
n°2188911-69.2017.8.26.0000, da Comarca de Guararema, Rel. Des.

Leme Garcia, j. 24,/10/2017). (Sdo Paulo, 20171, no page)

4. Violagdo do “dever de sigilo médico” x prova ilicita.
Inexisténcia. Relativizagdo.Istoporque,ndose pode,emnenhum
caso, permitir que o direito fundamental a inviolabilidade da
intimidade privada (violagdo ao dever do sigilo médico) sirva
como salvo conduto para impedir a exata apuracdo de um fato
delituoso. A uma, porque embora o dever de “sigilo médico” seja
obrigatorio, sob pena de tipificagdo do crime previsto no art. 154,
do Cddigo Penal (“revelar alguém, sem justa causa, segredo,
de que tem ciéncia em razio de fun¢do, ministério, oficio ou

profissdo, e cuja revelacio possa produzir dano a outrem”) e de
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violagdo ao principio constitucional da intimidade (art. 5°, X,
da Constituicdo Federal), relembro que ele ndo € nem pode ser
visto como absoluto. Inteligéncia da doutrina de Nelson Hungria
e Konrad Hesse. Precedente do STF (MS 23.452/RJ Rel. Min.
Celso de Mello Tribunal Pleno j. 16.09.1999 DJe 12.05.2000).
A duas, porque somente em um sentido de consciéncia
profissional arraigado a preconceitos de classe ja ultrapassados
e de equivoca nogdo de ética médica € que se poderia considerar
como “ilicita” prova decorrente de “notitia criminis” oriunda
de comunicagio realizada pelo médico que atendeu o paciente,
aqui a paciente, ainda mais porque se trata de apuracao de fato
criminoso de amplo conhecimento pela sociedade. Até porque,
a deontologia médica ndo tem seus principios feridos com a
solucdo imposta pela ordem judicial, principalmente porque, no
cotejo do bem juridico particular tutelado e o superior interesse
social, a protecdo deste ultimo deve prevalecer, tanto mais que
o primeiro, no caso, € disponivel! Inteligéncia da doutrina de
José Duarte. A trés, porque embora se saiba que os preceitos
do Cddigo de Etica Médica, elaborado pelo Conselho Federal
de Medicina, sejam de obediéncia obrigatdria pelos médicos,
destaco que por se tratar de Resolu¢do (Resolucdo n. 1.931, de
17 de setembro de 2009, do Conselho Federal de Medicina),
nunca prevalecera sobre as normas legais e juridicas de maior
relevancia, que tutelam interesses superiores da coletividade,
especialmente os da Justica Criminal, como no caso em tela,
onde hd um conflito entre diversos direitos e principios.
Precedente do STF. (RE 91.218/SP Rel. Min. Djaci Falcdo Voto
Min. Cordeiro Guerra 22 Tj. 10.11.1981 DJe 16.04.1982)

Até porque, no caso em tela, ndo me parece, nem de perto nem
de longe, que haveria viola¢do ao direito a intimidade pela
violagido do sigilo profissional através da “notitia criminis”
apresentada pelo médico contra a paciente (o que, sob o ponto
de vista da defesa, tornaria a prova ilicita). Isto porque, nio
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se pode, em nenhum caso, permitir que o direito fundamental
a inviolabilidade da intimidade privada (violacdo ao dever de
sigilo médico) sirva como salvo conduto para impedir a exata
apuracdo de um fato delituoso. (Habeas Corpus n° 2188894-
33.2017.8.26.0000, da Comarca de Hortolandia, rel. Des.
Airton Vieira, j. 24 /10/2017). (Sdo Paulo, 2017¢, no page)

Isto porque o direito a intimidade e o dever de sigilo
profissional ndo sdo absolutos, devendo ser ponderados com
as demais normas que integram o ordenamento juridico, ndo
podendo prevalecer sobre o interesse publico na apuracio
de fato tipificado como crime. (Habeas Corpus n° 2188904-
77.2017.8.26.0000, da Comarca de Jau, Rel. Des. Diniz
Fernando, j. 05/02/2018). (S3o Paulo, 2018a, no page)

THE NURSE RESPONSIBLE FOR THE PATIENT’S CARE NOTICED SIGNS OF
AN INDUCED ABORTION, WHICH LED THE NURSE TO GO TO THE POLICE
DEPARTMENT AND REPORT THE MATTER TO THE AUTHORITIES.

MOREOVER, THE ILLEGALITY OF EVIDENCE DUE TO THE ALLEGED
VIOLATION OF PRIVACY AND THE DUTY OF PROFESSIONAL
CONFIDENTIALITY IS NOT RECOGNIZED. THIS FUNDAMENTAL
RIGHT IS NOT ABSOLUTE. INDEED, IT IS CRUCIAL TO WEIGH IT
AGAINST OTHER CONSTITUTIONAL GUARANTEES. THEREFORE,
ALTHOUGH THE CASE DOES NOT CONCLUDE ON THE MERITS, THE
INVESTIGATION OF A CRIMINAL ACT, ESPECIALLY ONE AGAINST
LIFE, CANNOT BE HINDERED TO SAFEGUARD THE RIGHT TO
PRIVACY (ARTICLE 5, X, OF THE BRAZILIAN CONSTITUTION) OR
THE DUTY OF MEDICAL CONFIDENTIALITY (ARTICLE 154 OF THE
PENAL CODE). (HABEAS CORPUS NO. 2188893-48.2017.8.26.0000,
FROM APIAf, RAPPORTEUR JUSTICE ENCINAS MANFRE, J.

07/12/2017). (SAO PAULO, 2017B, NO PAGE).
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IT IS ALSO ESSENTIAL REGARDING THE SUPPOSED BREACH
OF PROFESSIONAL CONFIDENTIALITY, AS IT IS KNOWN THAT
“PROFESSIONAL CONFIDENTIALITY IS NOT ABSOLUTE AND
CONTAINS EXCEPTIONS, AS DERIVED FROM THE READING OF
THE RESPECTIVE PROVISIONS IN THE CODE OF ETHICS” (STJ,
RMS 11453/SP, RAPPORTEUR MIN. JOSE ARNALDO DA FONSECA,
J. 17/06/2003). (HABEAS CORPUS NO. 2188913-39.2017.8.26.0000,
FROM BIRIGUI, RELATOR DES. SERGIO COELHO, J. 09/11/2017).
(SA0 PAULO, 2017G, NO PAGE).

ACCORDING TO THE INCIDENT REPORT ON PAGES 36/37, THE
ATTENDING DOCTOR WHO TREATED JACKELINE REPORTED
THAT SHE HAD CLARIFIED THAT SHE WAS ABOUT FOUR MONTHS
PREGNANT AND HAD USED THE MENTIONED MEDICATION TO
TERMINATE THE PREGNANCY. HOWEVER, SHE EXPERIENCED
BLEEDING, WHICH LED HER TO SEEK MEDICAL ATTENTION. THE
DOCTOR CONTINUED BY STATING THAT SHE WAS ASKED TO BE
ADMITTED TO THE LOCAL SANTA CASA, BUT THE STAFF INSISTED
THAT THE PATIENT COULD ONLY BE ACCEPTED IF A POLICE REPORT
WAS FILED, WHICH IS WHY THE INCIDENT WAS REPORTED TO THE
AUTHORITIES. REGARDING THE CLAIM OF LACK OF GROUNDS FOR
INITIATING CRIMINAL PROCEEDINGS DUE TO THE ILLEGALITY OF
EVIDENCE, ALLEGING VIOLATION OF PRIVACY DUE TO THE BREACH
OF PROFESSIONAL CONFIDENTIALITY IN THE CRIME NOTIFICATION,
IT ALSO DOES NOT HOLD. FIRST, THE DOCTOR’S CONDUCT SHOULD
BE ASSESSED DURING THE CRIMINAL INVESTIGATION. SECOND, THE
STATE’S DUTY TO INVESTIGATE ACTIONS THAT VIOLATE THE LEGAL
FRAMEWORK CANNOT BE IMPEDED. THIRD, WHEN AN INDIVIDUAL IS
PART OF SOCIETY, THEY DO NOT POSSESS ABSOLUTE FREEDOM, AND
MUST ADHERE TO THE RULES SET FORTH, SUBMITTING THEMSELVES
TO CRIMINAL PROSECUTION IF NECESSARY. [F THE CRIME IS PROVEN,
APPROPRIATE PUNISHMENT WILL FOLLOW. THUS, RIGHTS MUST BE
BALANCED AND WEIGHED. IN THIS CASE, IT IS CLEAR THAT EVIDENCE
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INDICATES AN ABORTION WAS PERFORMED, THUS JUSTIFYING
THE FILING OF CHARGES, AS OCCURRED. (HABEAS CORPUS NO.
2188901-25.2017.8.26.0000, FROM BATATAIS, RELATOR DES. CARLOS
MONNERAT, J. 07/12/2017). (SAO PAULO, 2017H, NO PAGE).

HOWEVER, THE EXPERT REPORT ATTACHED TO THE CASE WAS
PERFORMED INDIRECTLY, BASED ON THE OUTPATIENT MEDICAL
RECORD FROM THE EMERGENCY ROOM AT THE SANTA CASA DE
MISERICORDIA DE GUARAREMA. THIS RECORD REFERRED TO THE
ABORTION AS A MERE “DIAGNOSTIC HYPOTHESIS,” BASED ON
THE PATIENT’S OWN REPORT, BUT NO TESTS CONFIRMING THE
PRELIMINARY DIAGNOSIS WERE MENTIONED. (HABEAS CORPUS
NoO. 2188911-69.2017.8.26.0000, FROM GUARAREMA, RELATOR
DES. LEME GARCIA, J. 24/10/2017). (SAO PAULO, 20171, NO PAGE).

4. VIOLATION OF THE “DUTY OF MEDICAL CONFIDENTIALITY”
VS. INADMISSIBLE EVIDENCE. NO EXISTENCE OF ILLEGALITY.
RELATIVIZATION. THIS IS BECAUSE, IN NO CASE, SHOULD THE
FUNDAMENTAL RIGHT TO PRIVACY (BREACH OF MEDICAL
CONFIDENTIALITY) BE USED AS AN EXCUSE TO PREVENT THE
ACCURATE INVESTIGATION OF A CRIMINAL FACT. FIRST, ALTHOUGH
THE DUTY OF “MEDICAL CONFIDENTIALITY” IS MANDATORY UNDER
PENALTY OF CRIMINAL LIABILITY UNDER ARTICLE 154 OF THE PENAL
CODE (“REVEALING, WITHOUT JUST CAUSE, A SECRET LEARNED
BY VIRTUE OF FUNCTION, MINISTRY, OFFICE, OR PROFESSION,
WHERE SUCH REVELATION MAY HARM OTHERS”) AND VIOLATION
OF THE CONSTITUTIONAL RIGHT TO PRIVACY (ARTICLE 5, X, OF THE
FEDERAL CONSTITUTION), IT IS IMPORTANT TO REMEMBER THAT
IT IS NOT AND CANNOT BE SEEN AS ABSOLUTE. ACCORDING TO THE
DOCTRINE OF NELSON HUNGRIA AND KONRAD HESSE. PRECEDENT
OF THE STF (MS 23.452/R]J, REL. MIN. CELSO DE MELLO, PLENARY
SESSION, J. 16.09.1999, DJE 12.05.2000). SECOND, ONLY WITH A
DEEPLY INGRAINED CLASS PREJUDICE AND A FLAWED NOTION OF
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MEDICAL ETHICS COULD ONE CONSIDER THE EVIDENCE AS “ILLICIT,”
DERIVED FROM A “NOTITIA CRIMINIS” COMMUNICATED BY THE
DOCTOR WHO ATTENDED THE PATIENT, ESPECIALLY BECAUSE THIS
INVOLVES THE INVESTIGATION OF A CRIMINAL ACT WELL KNOWN
BY SOCIETY. AFTER ALL, MEDICAL ETHICS ARE NOT HARMED BY
THE JUDICIAL ORDER, PRIMARILY BECAUSE THE PROTECTION OF
THE SOCIAL INTEREST IN CRIMINAL JUSTICE MUST PREVAIL OVER
PRIVATE INTERESTS, ESPECIALLY WHEN THE LATTER IS AVAILABLE.
ACCORDING TO THE DOCTRINE OF JOSE DUARTE. THIRD, ALTHOUGH
THE PROVISIONS OF THE MEDICAL CODE OF ETHICS, DEVELOPED BY
THE FEDERAL MEDICAL COUNCIL, MUST BE STRICTLY FOLLOWED BY
DOCTORS, IT IS IMPORTANT TO HIGHLIGHT THAT THIS RESOLUTION
(RESOLUTION NO. 1,931, OF 17 SEPTEMBER 2009, FROM THE
FEDERAL MEDICAL COUNCIL) WILL NEVER SUPERSEDE MORE
RELEVANT LEGAL NORMS THAT PROTECT SUPERIOR COLLECTIVE
INTERESTS, PARTICULARLY THOSE OF CRIMINAL JUSTICE, AS IN THIS
CASE, WHERE THERE IS A CONFLICT BETWEEN VARIOUS RIGHTS AND
PRINCIPLES. PRECEDENT OF THE STF (RE 91.218/SP, RAPPORTEUR
JUSTICE. DJACI FALCAO, VOTE JUSTICE. CORDEIRO GUERRA, 2ND
CHAMBER, J. 10.11.1981, DJE 16.04.1982).

FURTHERMORE, IN THIS CASE, IT DOES NOT SEEM TO ME THAT
THERE WAS A VIOLATION OF THE RIGHT TO PRIVACY THROUGH
THE BREACH OF PROFESSIONAL CONFIDENTIALITY IN THE
“NOTITIA CRIMINIS” PRESENTED BY THE DOCTOR AGAINST THE
PATIENT (WHICH, FROM THE DEFENSE’S PERSPECTIVE, WOULD
RENDER THE EVIDENCE INADMISSIBLE). THIS IS BECAUSE, IN NO
CASE, SHOULD THE FUNDAMENTAL RIGHT TO PRIVACY (BREACH
OF MEDICAL CONFIDENTIALITY) BE USED AS AN EXCUSE TO
PREVENT THE ACCURATE INVESTIGATION OF A CRIMINAL
FACT. (HABEAS CORPUS NO. 2188894-33.2017.8.26.0000, FROM
HORTOLANDIA, RELATOR DES. AIRTON VIEIRA, J. 24/10/2017).
(SA0 PAULO, 2017C, NO PAGE).
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THIS IS BECAUSE THE RIGHT TO PRIVACY AND THE DUTY OF
PROFESSIONAL CONFIDENTIALITY ARE NOT ABSOLUTE AND
MUST BE WEIGHED AGAINST OTHER LEGAL NORMS. THEY
CANNOT PREVAIL OVER THE PUBLIC INTEREST IN INVESTIGATING
A FACT CLASSIFIED AS A CRIME. (HABEAS CORPUS NO. 2188904-
77.2017.8.26.0000, FROM JAU, RELATOR DES. DINIZ FERNANDO,

J. 05/02/2018). (SAO PAULO, 2018A, NO PAGE).

There is also a ruling in the opposite direction, arguing against
the evidence produced and declaring it inadmissible due to the

violation of medical confidentiality:

Conforme se verifica do documento referido, guia de
encaminhamento de cadaver, ha anotacio realizada pela
médica, que ultrapassa o necessdrio para as informagdes
de destinacdo do documento e viola o sigilo profissional. A
médica registrou, além de diversas informagdes:

“m3e compareceu no pronto-socorro de ginecologia, onde
constatou-se medicacdo intravaginal abortiva” (fl. 194). Bem, ndo
fosse amédica efetuar o registro desta informagdo no documento,
que recebeu sob o sigilo médico, e encaminha-la para a delegacia,
ndo haveria provaalguma contraaacusada e a persecugao criminal
ndo teria sido instaurada. As outras informagdes que constam no
documento em tela eram devidas para os encaminhamentos que
se apontavam necessarios naquele momento. Mas por que uma
médica viola o sigilo médico e registra naquele documento a
anotacdo supra? Esta reprovavel acdo da médica, caracteriza-se
por ter produzido prova ilicita, na medida em que feriu o principio
constitucional da tutela a intimidade e um dos fundamentos da
Republica Brasileira, agasalhado no artigo 3° da Constituicdo
Federal: a dignidade da pessoa humana.

Sob o manto destes principios e valores fundantes € que se

encontra o direito ao segredo profissional, com normativa que
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pode ser encontrada: no artigo 154 do Codigo Penal (que tipifica
o crime de revelagdo de segredo, sem justa causa, de que tem
ciéncia em razdo de fungdo, ministério, oficio ou profissdo, e
cuja revelagdo possa produzir dano a outrem); artigo 207 do
Codigo de Processo Penal (estabelece a proibicdo de depor para
as pessoas que devem guardar segredo em fungdo de ministério,
oficio ou profissdo); no artigo 229, inciso I do Codigo Civil; artigos
347, inciso II e 406, inciso I do Codigo de Processo Civil; além
do Cddigo de Etica Médica, do Conselho Federal de Medicina.
(Habeas Corpus n°2188896-03.2017.8.26.0000, Rel. Des. Kenarik

Boujikian, j.08/03/2018). (Sdo Paulo, 2018b, no page)

AS WE CAN SEE FROM THE REFERENCED DOCUMENT, THE DEATH
CERTIFICATE FORWARDING GUIDE, THERE IS AN ANNOTATION
MADE BY THE DOCTOR THAT EXCEEDS THE NECESSARY
INFORMATION FOR THE DOCUMENT’S PURPOSE AND VIOLATES
PROFESSIONAL SECRECY. THE DOCTOR RECORDED, IN ADDITION
TO VARIOUS OTHER DETAILS:
“MOTHER ATTENDED THE GYNECOLOGY EMERGENCY ROOM,
WHERE INTRAVAGINAL ABORTIVE MEDICATION WAS FOUND”
(PAGE 194). IF THE DOCTOR HAD NOT MADE THIS NOTE IN
THE DOCUMENT, WHICH WAS RECEIVED UNDER MEDICAL
CONFIDENTIALITY, AND FORWARDED IT TO THE POLICE, THERE
WOULD HAVE BEEN NO EVIDENCE AGAINST THE ACCUSED, AND
CRIMINAL PROSECUTION WOULD NOT HAVE BEEN INITIATED.
THE OTHER INFORMATION INCLUDED IN THE DOCUMENT
WAS NECESSARY FOR THE APPROPRIATE REFERRALS AT THAT
MOMENT. BUT WHY WOULD A DOCTOR VIOLATE MEDICAL
CONFIDENTIALITY AND RECORD THIS NOTE IN THE DOCUMENT?
THIS REPREHENSIBLE ACTION BY THE DOCTOR CONSTITUTES
THE PRODUCTION OF INADMISSIBLE EVIDENCE, ASIT VIOLATED THE

CONSTITUTIONAL PRINCIPLE OF PRIVACY PROTECTION AND ONE
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OF THE FUNDAMENTAL PRINCIPLES OF THE BRAZILIAN REPUBLIC,
ENSHRINED IN ARTICLE 3 OF THE FEDERAL CONSTITUTION: THE
DIGNITY OF THE HUMAN PERSON.

IT IS UNDER THE PROTECTION OF THESE FOUNDING
PRINCIPLES AND VALUES THAT THE RIGHT TO PROFESSIONAL
SECRECY IS UPHELD, WITH LEGAL PROVISIONS FOUND IN:
ARTICLE 154 OF THE PENAL CODE (WHICH CRIMINALIZES THE
DISCLOSURE OF A SECRET WITHOUT JUST CAUSE, OBTAINED
THROUGH FUNCTION, MINISTRY, OFFICE, OR PROFESSION, WHEN
SUCH DISCLOSURE COULD HARM OTHERS); ARTICLE 207 OF THE
CRIMINAL PROCEDURE CODE (PROHIBITING INDIVIDUALS WHO
ARE OBLIGATED TO MAINTAIN SECRECY IN THEIR PROFESSION
FROM TESTIFYING); ARTICLE 229, SECTION I OF THE CIVIL CODE;
ARTICLES 347, SECTION II, AND 4006, SECTION II OF THE CIVIL
PROCEDURE CODE; AS WELL AS THE MEDICAL ETHICS CODE OF
THE FEDERAL COUNCIL OF MEDICINE. (HABEAS CORPUS NO.
2188896-03.2017.8.26.0000, REPORTING JUDGE DES. KENARIK
BOUJIKIAN, JUDGMENT ON 08/03/2018).

It is observed, therefore, that when medical confidentiality
is breached, the woman who undergoes an abortion enters the
Criminal Justice System, but in a way that violates rights beyond
those imposed by the very criminalization of abortion.

A study by Danielle Ardaillon (2000)#, featured in the paper Para
uma cidadania de corpo inteiro: a insustentdvel ilicitude do aborto,
deserves attention. She argues that abortion is, in fact, a crime rarely
punished when the accused are the pregnant women, particularly in
cases of self-induced abortion, and only lightly penalized in the case of
midwives, nurses, and other agents. She further argues that this is nota
simple impunity arising from negligence or disregard; on the contrary,
there is a paradox that deserves attention. The author points out that

there is a significant social investment in the prohibition of abortion
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(laws, police, imprisonment), coupled with little insistence on its actual
penalization. This observation allows for the hypothesis that society is
not truly concerned with the punishment of abortion. The state, caught
in this paradox, persecutes and mistreats, but does not punish.

Ardaillon (2000, p. 10) reached these conclusions after conducting
empirical research in the Jury Courts of Pinheiros, Santo Amaro, and
Jabaquara, all in Sao Paulo, over 20 years ago. She conducted the research
by reviewing the files of investigations and cases, which were manually
recorded by the clerks of the respective courts. She began her survey
at the Jury Court of the Regional Courthouse of Pinheiros, relating
approximately 27 police investigations between 1988 and 1992, and four
cases that went to trial. She selected nine cases from different years. In
this sample, she found that most of the abortion cases consisted only of
police investigations that failed to gather enough evidence to support a
prosecutor’s indictment, which would allow the judge to accept it and
allow the criminal prosecution to proceed.

The second Jury Court she researched was in Santo Amaro, following
the same process, examining files labeled “abortion,” from which she
selected 13 cases. Ardaillon (2000) also found that all were dismissed
investigations. The majority were investigations of “fetal remains,”
categorized by the police as “abortions.” Up to this point in the research,
the documents referred to either dismissed investigations or cases with
a decision of dismissal for lack of evidence, meaning that the cases had
not been presented for trial by the jury. The author noted that there
seemed to be something about the crime of abortion that hindered
its legal treatment, so she decided to expand her research to the Jury
Court of Jabaquara, covering a longer period — decades of the 1970s
and 1980s. She reviewed 765 decisions over 20 years (between 1970
and 1989). The conviction rate by the jury was 4%, and only 13% of the
cases went to trial. In other words, 87% of the cases did not result in a
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criminal finding, meaning that there was insufficient evidence to prove
the existence of the abortion crime.

The difficulties in gathering evidence lie in the issues of
“authorship” and “materiality.” Thus, abortion can only be
committed on a woman where pregnancy is proven. If pregnancy is
not proven, it cannot be claimed that an abortion occurred. In such
cases, it is difficult to collect evidence that can prove the pregnancy
under the clandestine and secretive circumstances in which the
abortion is carried out. There is still a need to prove that the abortion

was induced, not spontaneous:

Materialidade e autoria constituem um todo facetado entre a
intencdo de cometer o crime, a agdo para provoca-lo e a sua
consumagao; este conjunto configura uma rede de relacdes de
causa e efeito, com malhas mais ou menos frouxas por onde
se insinuam e se instauram todas as duvidas possiveis. E af
que pode ser evidenciada toda a ambiguidade da sistematica
de julgamento, € nessa rede que se desenham os caminhos da
interpretacdo de um fato e da atribuicdo do qualificativo de

criminoso a este fato. (Ardaillon, 2000, p. 14)

MATERIALITY AND AUTHORSHIP CONSTITUTE A MULTIFACETED
WHOLE THAT ENCOMPASSES THE INTENTION TO COMMIT THE
CRIME, THE ACTION TO PROVOKEIT, AND ITS CONSUMMATION. THIS
SET FORMS A NETWORK OF CAUSE-AND-EFFECT RELATIONSHIPS,
WITH MORE OR LESS LOOSE CONNECTIONS THROUGH WHICH ALL
POSSIBLE DOUBTS MAY EMERGE AND ESTABLISH THEMSELVES. IT IS
HERE THAT THE AMBIGUITY OF THE JUDGMENT SYSTEM BECOMES
EVIDENT;ITISIN THISNETWORK THAT THE PATHS OF INTERPRETING
A FACT AND ATTRIBUTING THE LABEL OF “CRIMINAL” TO THAT

FACT ARE DRAWN.
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Many investigations involve fetuses found in public places. In these
cases, witnesses or the pregnant women are rarely found. Even the
coroner’s examination conducted when the fetus is found often fails to
determine the cause of death—whether it was a spontaneous or induced
abortion—and it does not establish a causal relationship between the
woman’s behavior and the death of the fetus. In this situation, the
legislation forces police officers to spend years investigating “abortion”
cases that are doomed to be dismissed from the start. There is only the

trace of a crime, the author of which, forever anonymous, is the victim.

Trata-se de um crime de dificil comprovagdo e por isso mesmo
é fértil terreno para debates retdricos onde se entrecruzam os
argumentos biologicos e juridicos: havia gravidez? era atraso de
ciclo? houve sangramentos anteriores? foi aborto espontaneo?
uma queda de escada pode provocar ou ndo uma rotura de
utero? etc. Houve aborto? Houve crime? A materialidade
deste fato nio € tio facilmente comprovada, nem a sua autoria
tdo diretamente atribuivel, como se poderia pensar de inicio.
De fato, antes de um aborto tem que ter havido uma gravidez
plenamente comprovada; a interrupcdo dessa gravidez tem que
ter sido provocada com real intenc¢do de abortar; tem que haver
um feto, e se achado o feto, ele tem que ser daquela mulher que,

supoe-se, abortou. (Ardaillon, 2000, p. 17)

THIS IS A CRIME THAT IS DIFFICULT TO PROVE, AND FOR THIS
VERY REASON, IT IS FERTILE GROUND FOR RHETORICAL DEBATES
WHERE BIOLOGICAL AND LEGAL ARGUMENTS INTERTWINE: WAS
THERE A PREGNANCY? WAS IT A DELAYED CYCLE? WERE THERE
PRIOR BLEEDINGS? WAS IT A SPONTANEOUS ABORTION? CAN A
FALL DOWN THE STAIRS CAUSE A UTERINE RUPTURE OR NOT?

ETC. WAS THERE AN ABORTION? WAS THERE A CRIME? THE
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MATERIALITY OF THIS FACT IS NOT SO EASILY PROVEN, NOR IS ITS
AUTHORSHIP SO DIRECTLY ATTRIBUTABLE, AS ONE MIGHT THINK
AT FIRST. IN FACT, BEFORE AN ABORTION, THERE MUST HAVE BEEN
A FULLY CONFIRMED PREGNANCY; THE INTERRUPTION OF THIS
PREGNANCY MUST HAVE BEEN CAUSED WITH THE REAL INTENTION
TO ABORT; THERE MUST BE A FETUS, AND IF THE FETUS IS FOUND,
IT MUST BELONG TO THE WOMAN WHO IS ASSUMED TO HAVE HAD

THE ABORTION.

From all that has been presented, what is evident is that the
secondary criminalization of abortion does not align with the
supposed gravity of the attack on life and its need for punishment, as
is often claimed by those who defend its criminalization. It seems that
the justice system faces numerous evidentiary difficulties (materiality,
causality nexus, etc.) in the cases that come to its attention, which
should not even reach it if medical confidentiality were respected. In
other words, Criminal Law is merely used to push hundreds of Black,
Brown, poor women, and those with lower levels of education into
unsafe abortions and to death or irreparable sequels.

The next subsection will show a situation that has hardly changed

since Ardaillon’s findings from the 1970s, 1980s, to the early 1990s.

3.31 Analysis of police inquiries and criminal abortion
cases in the First Jury Court of Sdo Paulo from 1990
to 2012 and “de facto decriminalization”

Throughout the development of this work, I was able to observe the
numerous obstacles and difficulties involved in conducting socio-legal
research. Certainly, analyzing documents produced by the Judiciary,

that is, using hundreds of legal cases as the object of analysis, is a
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difficult task, starting with their identification and location, and then
noticing how many inconsistencies exist in the data, which sometimes
appear in some records and sometimes do not appear.

The cases were collected through research in the dismissed case
register books at the I Court of Jury of Sdo Paulo. These books begin
with handwritten notes by various clerks who have worked there.
The latest volumes are printed on dot-matrix printers. Since many
clerks make the entries, the same data is not always found in all
fields. Several cases were not located in the general archive of the
Court of Justice due to difficulties in recording the archive entries of
the inquiries and cases in the consulted books.

The chosen period aimed to investigate whether there would be any
impactonabortion cases after the enactment of the Federal Constitution
of 1988, focusing on the constitutional rights already discussed in part
2 of this book. The period ends in 2012 when case records became fully
computerized, and the books were no longer filled out manually. This
methodology allowed the discovery of police investigations on abortion
that were dismissed, which turned out to be the largest volume of
data in the research. After 2012, with the informatization, the data on
dismissed inquiries are no longer visible and accessible.

The objective of this chapter was to answer the question of whether
secondary criminalization, carried out by the agents responsible
for enforcing the law, is effective when it comes to abortion. This
research was particularly interested in understanding what was
happening with women prosecuted for abortion and the outcomes of
their cases. Were they being convicted or acquitted? In other words,
how was secondary criminalization being carried out? The initial
hypothesis was that, although abortion is considered a crime under
the Penal Code (primary criminalization), secondary criminalization

is weak and not effectively carried out by the justice system. Beyond
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this scope, other quantitative and qualitative data were collected to
minimally map who these women are, under what circumstances
they perform abortions, how they end up in the criminal system, and

what tends to happen, etc. The following data were sought:

a. Personal information on the defendant: who are the women
prosecuted for abortion?

= age group;

* occupation;

* race/ethnicity;

" income;

= marital status;

= number of children;

= education level.

b. Data about the proceedings:
= case dismissed;
= stay of procecedings;

* sentenced (conviction, aquittal).

c. Other data:

= who reported the crime? (family member, doctor/health
professional, anonymous tip, other);

= did the woman make the decision alone? Was the father involved?;

= methods used for the abortion;

= isit possible to identify, in the discourse of the actors (police,
prosecutor, defense attorney, judge, and witnesses), and
in the testimony of witnesses, representations regarding
motherhood/fatherhood, the role of women, sexuality, or

stereotypes about women?;
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* is it possible to identify the presence of religious or moral
arguments against abortion?;

= isthe argument of the right to life used as an absolute right?

The research was limited to the analysis of the investigations
and cases from the First Criminal Court of the Capital, covering a
relatively long period, from 1990, two years after the promulgation
of the 1988 Federal Constitution, until 2012. These limitations do not
allow for significant extrapolations or geographic generalizations,
but it is believed that they are sufficient for an initial look into such a
scarce universe of research based on judicial case files. The research
engages in dialogue, at certain points, with the few existing studies.

What was observed is that the collection of personal and identifying
data of the accused, during the police investigation phase, is not
always carried out, and questions and forms have undergone some
variations over time. That is, there is a noticeable lack of concern, on
the part of the Justice System, with the collection of data for potential
systematization and analysis that could inform public security
policies, access to justice, and so on.

Between 1990 and 2012, around 518 case records were found in the
booksresearched at the First Criminal Court. Access was only obtained
to 143 out of 518, which had been dismissed. It was not possible to
locate all the records in the general archive, since often the numbering
in the case registry books related to archiving (package number, box,
etc.) could not be found, or there was no archiving number in the case
registry book for certain processes, which completely hindered the
location of those case files in the General Archive of the Sdo Paulo
State Court of Justice. Therefore, the data compiled refers to 143 cases

out of a total of 518 that were located.
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These 143 caseswerereopened and fullyread, even though the initial
intention was to analyze the narratives and discourses of the operators
in the Criminal Justice System. However, since 91% were police
investigation files, it was only possible to capture the very beginning,
the parts prior to the proceeding, such as evidence collection, witness
hearings, forensic reports, data on the women who had abortions,
their stories, and the role of the Public Prosecutor’s Office, which, in
91% of the cases, requested the dismissal of the investigation due to
insufficient evidence, with the Judge’s agreement.

The jurisdiction of the Jury Courts in the city of Sdo Paulo is
divided according to Police Departments (DPs), including the
Women'’s Defense Police Department (DDMs). The First Jury Court
of the Capital is responsible for the following Police and the Women'’s

Defense Police Department:

= 188 DP 410, Gloria St - Liberdade;

= 27 DP 383, Jaragua St - Bom Retiro;

= 39DP 322, Aurora St - Santa Efigénia;

» 4 DP 246, Marqués de Paranagua St - Consolacio;
» 5" DP 160, Prof. Antonio Prudente St - Liberdade;
= 6" DP 70, Herminio Lemos St - Cambuci;

» 8" DP 206, Sapucaia St - Bras;

= 12" DP 950, Rio Bonito St - Bras;

* 16" DP 89, Onze de Junho Av - Vila Clementino;

= 17" DP 534, Dom Luiz Lazagna St - Ipiranga;

= 18" DP 350, Juventus St - Alto da Mooca;

» 26" DP 50, Padre Arlindo Vieira Av - Sacom3;

» 27" DP 407, Demostenes St - Campo Belo;

» 29" DP 3259, Sapopemba Av - Vila Diva;

» 327 DP 64, Sabbado D’Angelo St - Itaquera;
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= 35" DP 322, Engenheiro George Corbisier Av - Jabaquara;

» 36" DP 921, Tutdia St - Vila Mariana;

»  42™ DP 1588, Oratorio Av - Parque S3o Lucas;

» 44" DP 386, Salvador Gianetti St - Guaianazes;

* 49" DP 870, Ragueb Chohfi Av - Sdo Mateus;

» 52" DP 400, Dr. Corinto Baldoino Costa St - Parque Sao Jorge;

* 54" DP 175, Graficos Av - Cidade Tiradentes;

» 56 DP 264, Dra. Esmeralda Mendes Policine St - Vila Alpina;

» 57" DP 2220, Oratdrio St - Parque Da Mooca;

* 58" DP 362, Anturios St - Vila Formosa;

* 59" DP 120, Vistosa da Madre de Deus St - Jardim Noémia;

» 67" DP Severino Jose Fernandes St, 1900 - Jardim Robru;

= 68" DP Jodo da Silva Aguiar St, 850 - Lageado;

» 69" DP Arquiteto Vila Nova Artigas Av, 720 - Teotonio Vilela;

= 70" DP Otavio Alves Dundas St, 390 - Sapopemba;

» 77" DP Glete Av, 827 - Santa Cecilia;

= 78" DP Estados Unidos St, 1608 - Jardins;

» 818 DP Celso Garcia Av, 2875 - Belém;

= 83" DP Angelo Bertini St, 82 - Parque Bristol;

» 89" DP Domingos Simdes St, 21 - Portal do Morumbi;

* 95" DP Comandante Taylor St, 1180 - Cohab Helidpolis;

»= 96™ DP Engenheiro Luiz Carlos Berrini Av, 9oo - Brooklin;

* 97" DP Imigrantes Rd, km 11,5 - Americandpolis;

» 98" DP Angelo Cristianini Av, 467 - Jardim Miriam;

= 99™ DP Sargento Manoel Barbosa da Silva St, 115 - Campo
Grande;

* 1¥DDM; 2™ DDM; 5t DDM e 6" DDM.

Regarding the profile of the defendants, the following data was
found.
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a. Age group:
* The age was registered in 8o out of 138 reopened cases.
TABLE 1 - Profile of defendants by age group

Age group Number of cases %
18-19 9 1%
20-29 47 59%
30-39 21 26%

40+ 3 4%
Total 80

Source: made by the author

b. marital status:
= Marital status was reported in 8o out of 143 cases, and the
majority of the women were single (72%).
TABLE 2 - Profile of defendants by marital status

Marital status Number of cases %

Married / Civil Union 21 28%
Single 55 72%
Total 76

Source: made by the author
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c. race/ethnicity:
= The information was available in 59 cases, and the majority of
the women (53%) were black or brown.
TABLE 3 - Profile of defendants by race /ethnicity

Race / Ethnicity Number of cases %

White 28 47%

Black / Brown 31 53%
Total 59

Source: made by the author

d. children:
= Women stated that they had other children in 33 out of 81
cases. In 45% of the cases, they had one child.
TABLE 4 - Profile of defendants regarding children

Children Number of cases %

No 48 59%

Yes 33 1%
Total 81

Source: made by the author

TABLE 5 - Profile of defendants by number of children

Number of children Number of cases %
1 15 45%
2 1 33%
3 4 12%
4 3 9%
Total 33

Source: made by the author
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e. education level:
= 70 cases were analyzed, as the following table shows:
TABLE 6 - Profile of defendants by education level

Education Number of cases %
Elementary school 7 10%
Incomplete elementary school 2 3%
High school 6 9%
Incomplete high school 2 3%
llliterate 2 3%
Incomplete higher education 1 1%
Higher education 1 1%
Literate 49 70%
Total 70

Source: made by the author

f. occupation:
* Information regarding the professional activity of the women
prosecuted was available in 67 out of 143 cases.
TABLE 7 - Profile of defendants by occupation

Ocupation Number of cases %
Homemaker 14 21%
Housekeeper 13 19%
Student 4 6%
Cleaning services 5 7%
General assistant 5 7%
Administrative assistant 4 6%
Self-employed 3 4%
Sales promoter 3 4%
Others 16 24%
Total 67

Source: made by the author
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It was found that, regarding the profile of the women who were prosecuted
for abortion by the First Jury Court of the Capital during the studied period
(1990 to 2012), the majority were between 20 and 29 years old (59%), single
(72%), black or mixed-race (53%), and 41% of them already had children from
previous pregnancies, with most having one child (45%).

It was recorded that 70% claimed they “knew how to read and write”,
but this expression does not inform about the educational background
of the defendants. When this phrase was used, nothing was mentioned
about their formal schooling. Only 10% had completed elementary
school, and 9% had completed high school. Only two women had a
university degree, with just one having completed higher education.

The professions were varied (cleaning assistants, administrative
assistants, service assistants, etc.), with a predominance of domestic
workers (19%) and housewives (21%).

Thus, regarding the profile of these women who were criminalized
for abortion at the First Jury Court of the Capital between 1990 and
2012, most were black or mixed-race, had low education, and had
previous children.

There was no income information available in the analyzed
cases, but other studies, previously mentioned throughout the
book, point out that poor women are the ones who undergo unsafe
abortions, risking their lives and health, as women with financial
resources typically pay for safer abortion procedures, but still face
the difficulties of performing an act considered illegal and criminal,
that is, in secrecy and clandestinity.

How are these women typically accused? It was observed that
there were accusations from relatives, fetuses found by the police,
anonymous tips, the father of the child, and a significant percentage
of accusations made by health professionals (35% out of 143 cases).

These are the very individuals who should maintain confidentiality,
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as revealing this information exposes the patient to criminal

prosecution, as previously discussed.

GRAPH 1 - Who reports the woman

35%
30%
15%
11%
I } )

MD / Health Others Not declared Anonymous

Professional report Family member Chlid's father

Source: made by the author

Regarding the method used to induce pregnancy termination, in
12% of the cases, the medication known as “cytotec,” which is the
substance misoprostol, was used, and this medication is restricted
to hospital use. In 46% of the cases, no declaration was made
regarding the method used, and in 34% of the cases, the abortions
were considered spontaneous, sometimes based on the mother’s

statement or due to inconclusive reports, etc.
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CHART 2 - Methods used to induce pregnancy termination

46%
34%
12%
5%
|| —

) ; Unknown
Not declared Miscarriage Cytotec Other Tea -
medication

Source: made by the author

As for the results of these investigations and cases, what was found is
very impressive, as 91% of the 143 cases analyzed had been dismissed due
to lack of evidence: authorship could not be determined, it was not proven
that the abortion had been induced, no causal link was established, in the
sense that the mother’s or a third party’s actions had caused the death of
the fetus /embryo, sometimes with no materiality because the fetus /embryo
was never found, etc. Therefore, a significant number of women who are
investigated, have to give statements to the police, suffer embarrassment
in hospitals, and experience social stigma from family and friends, are not
even charged by the Prosecutor, and the police inquiry files are dismissed,
never leading to a criminal trial. These cases constitute the majority. In
5% of cases, charges were filed, and the woman accepted the conditional
discontinuation of criminal prosecution. In 3%, she was sentenced and
acquitted, and in 1%, she was sentenced and convicted.

This is the scenario of secondary criminalization of women who

were prosecuted for abortion at the First Jury Court from 1990 to
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2012. The Criminal Justice system is driven to cause more suffering
and pain, beyond what is already inflicted by the mere existence of

primary criminalization.

GRAPH 3 - Results of legal inquiries and cases

1%

® Dismissed
Acquitted
Convicted

m Suspended

Source: made by the author

It is interesting to note that this secondary non-criminalization

was already observed 40 years ago by Santos (1978, p. 21):

A difus3o social do aborto € facilitada por uma repressido legal
insignificante. A impoténcia dos aparelhos de controle social €
explicada pela conceituag¢io do aborto como crime sem vitima,
caracterizado por (a) uma pratica privada consensual, em que
a mulher nio se considera vitima, nem denuncia o abortador,
por temor a publicidade e a propria incriminagdo, (b) ambos
os participes estdo ligados por interesses comuns (evitar a
punicdo e os efeitos socialmente danosos do processo, e (c) esse

intercambio exprime uma relacdo de pagamento voluntario por
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servicos pleiteados, irrelevando a eventualilicitude. A extensao
da impunidade do aborto ilegal é, praticamente, proporcional
a extensdo social de sua incidéncia: pesquisas mostraram que
mulheres raramente sdo condenadas (nos EUA nao ha registro
de condenac¢do de mulheres, por aborto), os estabelecimentos
hospitalares utilizados para a pratica do aborto n3o sio objeto
de medidas legais ou administrativas, os responsaveis por
esses estabelecimentos, e os médicos que praticam abortos
estdo isentos de punigio, e até, os “acougueiros”, que operam

em escala reduzida, evitam a sancdo legal.

THE SOCIAL DIFFUSION OF ABORTION IS FACILITATED BY
INSIGNIFICANT LEGAL REPRESSION. THE IMPOTENCE OF SOCIAL
CONTROL MECHANISMS IS EXPLAINED BY THE CONCEPTUALIZATION
OF ABORTION AS A VICTIMLESS CRIME, CHARACTERIZED BY (A) A
CONSENSUAL PRIVATE PRACTICE, IN WHICH THE WOMAN DOES NOT
CONSIDER HERSELF A VICTIM, NOR DOES SHE REPORT THE ABORTION
PROVIDER, FOR FEAR OF PUBLICITY AND SELF-INCRIMINATION; (B)
BOTH PARTICIPANTS ARE LINKED BY COMMON INTERESTS (AVOIDING
PUNISHMENT AND THE SOCIALLY HARMFUL EFFECTS OF THE
PROCESS); AND (C) THIS EXCHANGE EXPRESSES A RELATIONSHIP
OF VOLUNTARY PAYMENT FOR REQUESTED SERVICES, REGARDLESS
OF THE POTENTIAL UNLAWFULNESS. THE EXTENT OF IMPUNITY
FOR ILLEGAL ABORTION IS, PRACTICALLY, PROPORTIONAL TO THE
SOCIAL EXTENT OF ITS INCIDENCE: STUDIES HAVE SHOWN THAT
WOMEN ARE RARELY CONVICTED (IN THE U.S., THERE IS NO RECORD
OF WOMEN BEING CONVICTED FOR ABORTION), THE HOSPITALS
USED FOR ABORTION PROCEDURES ARE NOT SUBJECT TO LEGAL
OR ADMINISTRATIVE MEASURES, THOSE RESPONSIBLE FOR THESE
ESTABLISHMENTS, AND THE DOCTORS WHO PERFORM ABORTIONS
ARE EXEMPT FROM PUNISHMENT, AND EVEN THE “BUTCHERS” WHO

OPERATE ON A SMALLER SCALE MANAGE TO AVOID LEGAL SANCTIONS.
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Santos (1978), at various points in his article, mentions that in Brazil
there were no data available. This was 40 years ago. The situation today
is not much different when it comes to data on women prosecuted for
abortion. There is almost no research or data on this topic. Danielle
Ardaillon’s (2000) research, conducted 20 years ago and previously
mentioned, shows the same situation two decades later.

The research conducted here, based on a survey of abortion
cases at the First Court of Jury of the Capital, although limited and
modest in scope, confirms what was observed by them: insignificant
legal repression, so much so that primary criminalization reveals
concerning hypocrisy, causing harm and suffering, often deaths and
mutilation of poor, Black, Brown, less educated women who end up

undergoing clandestine and unsafe abortions.

34 CRITICAL AND FEMINIST CRIMINOLOGY AND
ABORTION IN BRAZIL

The husband called the police after learning that his wife had had
an abortion. He pointed out to the officers where the packaging of
the cytotec was located. He said he had undergone a vasectomy
because he already had two children from a previous marriage.
The report indicated that the packaging found was inconclusive
regarding the medication. The police inquiry was dismissed.

Marina felt unwell, with severe abdominal pain, and was taken
to the hospital, where she had the abortion of the fetus. She had

previously experienced other complicated pregnancies.

The police were called to attend an occurrence of a fetus found
in an abandoned lot inside a steam iron box. The packaging had
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a purchase date label and the receipt. The witness said that a
homeless person asked if they could take the box from their trash
can, and soon after, they saw the box fallen with a fetus inside
and called the police. They could not identify the homeless person.

Theanalysisproposedinthisbook,regardingthedecriminalization
of abortion, engages with constitutional law from the perspective of
fundamental rights protection; with international human rights law,
which imposes protection for women’s human rights; with criminal
law, as abortion is criminalized in Brazil; and with criminology, as it
is a clear subject for questioning and problematizing the imposition
of criminal abortion laws.

In this sense, this book presents an exercise in critical and feminist
criminology in order to critically investigate the criminalization of
abortion, the demands for expanding possibilities for decriminalization,
whether the stated goals of criminalization are being met, etc.

Baratta (1999, p. 19) states that the unequal position of women in
criminal law -whether as victims or perpetrators of a crime - became
an increasing focus of attention in criminology starting in the 1970s.

In other words, this coincides with the beginning of gender studies
in the social sciences, as seen in the first part of the book, with the
concern to study criminal policies, criminalization, the application
of criminal law, and the incidence of criminal norms, from the
perspective of gender social relations, in a society and legal system
still marked by a patriarchal model of relations between women and
men, in a science that was, until then, formulated by men and for men.

Campos (2017, p. 271) clearly defines the field of feminist

criminology:

A criminologia feminista incluiria, desta forma, uma

perspectiva tedrica sobre género e desigualdade de género e sua
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interseccionalidade com os indicadores de raca, classe, idade,
dentre outros. Por conseguinte, o que diferenciaria a criminologia
feminista da andlise criminoldgica dominante (mainstream)
sobre “mulher e crime” é o fato de que as teorias de género sdo o
ponto de partida para analises criminologico-feministas.

FEMINIST CRIMINOLOGY WOULD THUS INCLUDE A THEORETICAL
PERSPECTIVE ON GENDER AND GENDER INEQUALITY AND ITS
INTERSECTIONALITY WITH RACE, CLASS, AGE, AND OTHER
INDICATORS. CONSEQUENTLY, WHAT DIFFERENTIATES FEMINIST
CRIMINOLOGY FROM THE DOMINANT CRIMINOLOGICAL ANALYSIS
(MAINSTREAM) ON “WOMEN AND CRIME” IS THE FACT THAT
GENDER THEORIES SERVE AS THE STARTING POINT FOR FEMINIST

CRIMINOLOGICAL ANALYSES.

Carvalho (2015, p. 202), when analyzing the interconnections between
criminology, legal guarantees, and human rights, provides important

contributions to understanding this dynamic and these relationships:

Neste sentido, o discurso da modernidade sobre os direitos
individuais encontra guarida e correspondéncia no garantismo
penal classico - concepg¢io tedrica ilustrada do direito penal, do
processo penal e da politica criminal centrada na busca de limitacdo
do poder estatal punitivo através da radicalizacdo dos principios da
legalidade dos delitos, da proporcionalidade e da humanidade das
penas e da jurisdicionalidade dos drgdos de decis3o.

IN THIS SENSE, THE DISCOURSE OF MODERNITY REGARDING
INDIVIDUAL RIGHTS FINDS SHELTER AND CORRESPONDENCE IN
CLASSICAL PENAL GUARANTEES—AN ILLUSTRATIVE THEORETICAL
CONCEPTION OF CRIMINAL LAW, CRIMINAL PROCEDURE, AND
CRIMINAL POLICY FOCUSED ON LIMITING THE PUNITIVE POWER
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OF THE STATE THROUGH THE RADICALIZATION OF THE PRINCIPLES
OF LEGALITY OF CRIMES, PROPORTIONALITY, HUMANITY OF
PUNISHMENTS, AND THE JURISDICTIONALITY OF DECISION-

MAKING BODIES.

The theses that guide the defense of the decriminalization of abortion
in this work are precisely: the use of proportionality in analyzing the
criminalization of abortion, the critique of Criminal Law in its incapacity
to protect the life of the embryo, and the criminal proceedings that target
women, which fail to reveal the true facts about voluntary termination
of pregnancy or to demonstrate that the criminal policy of abortion
criminalization is capable of preventing its occurrence.

In the defense of the decriminalization of abortion, the use of the
guarantee-based paradigm is considered relevant, as it is a model
aimed at controlling and minimizing punitive powers. However, it
is important to mention and expose the paradox of this model in the
critique presented by Carvalho (2015, p. 230 and 233) regarding the

reversibility of the guarantee-based discourse:

No aspecto penal e politico criminal, embora o garantismo
projete modelo minimalista de contracdo dos tipos penais
incriminadoresatravésdosprocessoslegaisdedescriminalizacdo
ou do rigoroso controle de constitucionalidade concreto e
difuso (descriminaliza¢do judicial), ao redesenhar teoria
justificacionista da pena acaba por legitimar variadas formas de

interven¢ao punitiva.

INTHEPENALAND CRIMINAL-POLITICALASPECT,ALTHOUGH THE
GUARANTEE-BASED MODEL PROJECTS A MINIMALIST APPROACH
TO THE CONTRACTION OF CRIMINAL OFFENSES THROUGH LEGAL

PROCESSES OF DECRIMINALIZATION OR THE STRICT CONTROL
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OF CONCRETE AND DIFFUSE CONSTITUTIONALITY (]UDICIAL
DECRIMINALIZATION), BY REDESIGNING THE JUSTIFYING
THEORY OF PUNISHMENT, IT ENDS UP LEGITIMIZING VARIOUS

FORMS OF PUNITIVE INTERVENTION.

The feminist debate in the penal field is immersed in this
relationship between garantismo, minimal criminal law, and
the protection of fundamental rights. There is a demand for the
protection of freedom, self-determination over women’s bodies,
and the agenda of decriminalizing abortion as a necessary means
of ensuring equal protection of these bodies from violence, which

primarily occurs in the domestic sphere:

O que, para muitos, corresponde a uma pauta de reivindicagdes
contraditéria do movimento feminista, pois a0 mesmo tempo
em que reivindica de forma libertaria a descriminaliza¢do do
aborto (numa tendéncia abolicionista), assume uma postura
punitivista, ao pleitear penas mais duras em casos de violéncia

de género. (Mendes, 2014, p. 185)

FOR MANY, THIS REPRESENTS A CONTRADICTORY AGENDA
WITHIN THE FEMINIST MOVEMENT, AS IT SIMULTANEOUSLY
CALLS FOR THE DECRIMINALIZATION OF ABORTION IN A
LIBERTARIAN MANNER (IN AN ABOLITIONIST TREND) WHILE
ADOPTING A PUNITIVE STANCE BY ADVOCATING FOR HARSHER

PENALTIES IN CASES OF GENDER-BASED VIOLENCE.

The feminist perspective applied to the penal and criminological
field presents challenges in considering the specificities of gender-
based violence, including both abortion—where the woman is the

defendant—and offenses against physical or mental integrity—where
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the woman is the victim—in order to protect women’s human rights
in both contexts. It is argued here that it is possible to think about
using the guarantee of minimal criminal law with respect to gender-
based violence, and it is understood that Act No. 11,340/2006 (Maria
da Penha Law) aligns with the principles of penal garantismo.

The crime of abortion, as outlined in the Brazilian Penal Code,
falls under the Title on Crimes Against the Person and the Chapter
on Crimes Against Life. Therefore, one might assert that the idea is
to protect both life and the person. However, in the case of abortion,
achievingthis goalis notso straightforward. Firstly, the consideration
of the embryo or fetus as a person with its own rights and interests
is controversial in general science, as is the question of when life
begins, or even at what moment it should be protected, even if there
is agreement on when life begins. Thus, criminalizing abortion
involves a series of philosophical, moral, religious, social, cultural,
political, medical, biological, and other considerations, making its
criminalization highly controversial and the use of criminal law to
resolve a moral-type controversy highly questionable.

Ferrajoli (2003, p. 11), when arguing that procreation is not only
a biological fact but also a moral act of will, effectively exposes the

critique of using criminal law in the abortion issue:

A procriagdo, como a pessoa, ndo é so um facto bioldgico, mas é
também um acto moral de vontade. E precisamente este acto de
vontade, em virtude do qual a mae encara o feto como pessoa,
que, segundo esta tese, lhe confere o valor de pessoa: que cria a
pessoa. Podemos antecipar o “nascimento” da pessoa antes do
parto: desde que seja claro que ela, segundo a concepgao moral
defendida aqui, estd de certa forma ligada ao acto com o qual a
mulher se encara e se deseja como “mae” e encara e deseja o feto

como fruto ndo so de um processo biologico, mas também de

257



um acto de consciéncia e de vontade. Com ela, a mie da ndo so
corpo, mas também forma de pessoa ao nascituro, pensando-o
como filho. Por outras palavras: se é verdade que, para nascer, o
embrido precisa da (decisdo da) mie, entdo essa decisdo muda a
sua natureza, fazendo dele uma (futura pessoa). A sua qualidade
de “pessoa” é, em suma, decidida pela mie, ou seja, pelo sujeito
que € capaz de o fazer nascer como tal.

Naturalmente, nem todos partilham dessa concep¢ao moral da
pessoa e damaternidade. Tal concepg¢dondo é mais “verdadeira”
(mas, a meu ver, apenas mais razoavel) do que aquela que vé no
embrido, uma pessoa, independentemente da vontade da mae
de o fazer nascer. N3o é mais verdadeira, nem mais falsa. As duas
concepgdes sdo, no entanto, incompativeis. No terreno moral,
ndo existe de facto possibilidade de acordo ou compromisso,
mas apenas de tolerdncia reciproca. E a tolerancia consiste,
neste caso, em reconhecer a ambas as concepgdes o carater de
legitimas posi¢des morais, nenhuma das quais € desqualificavel
como “imoral” s6 porque ndo compartilhada. Mas isto equivale
a ndo brandir contra nenhuma delas o Codigo Penal, como
gostam de fazer, pretendendo impor a todos a sua moral, os

defensores da punicdo do aborto.

PROCREATION, LIKE THE PERSON, IS NOT ONLY A BIOLOGICAL FACT
BUT ALSO A MORAL ACT OF WILL. AND IT IS PRECISELY THIS ACT OF
WILL, BY WHICH THE MOTHER REGARDS THE FETUS AS A PERSON,
THAT, ACCORDING TO THIS THESIS, CONFERS PERSONHOOD UPON
IT: IT IS WHAT CREATES THE PERSON. WE CAN ANTICIPATE THE
“BIRTH” OF THE PERSON BEFORE BIRTH ITSELF: AS LONG AS IT IS
CLEAR THAT, ACCORDING TO THE MORAL CONCEPTION DEFENDED
HERE, THE FETUS IS IN SOME WAY TIED TO THE ACT WITH WHICH
THE WOMAN PERCEIVES HERSELF AND DESIRES TO BE A “MOTHER”

AND REGARDS THE FETUS NOT ONLY AS THE PRODUCT OF A
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BIOLOGICAL PROCESS BUT ALSO AS AN ACT OF CONSCIOUSNESS AND
WILL. WITH THIS, THE MOTHER NOT ONLY GIVES BODY BUT ALSO
FORM TO THE UNBORN CHILD, THINKING OF IT AS HER CHILD. IN
OTHER WORDS: IF IT IS TRUE THAT, FOR THE EMBRYO TO BE BORN,
IT NEEDS THE (DECISION OF) THE MOTHER, THEN THIS DECISION
ALTERS ITS NATURE, MAKING IT A (FUTURE PERSON). ITS QUALITY
AS A “PERSON” IS, IN ESSENCE, DECIDED BY THE MOTHER, THAT IS,
BY THE SUBJECT WHO IS CAPABLE OF MAKING IT BORN AS SUCH.

NATURALLY, NOT EVERYONE SHARES THIS MORAL CONCEPTION
OF PERSONHOOD AND MOTHERHOOD. THIS CONCEPTION IS NOT
MORE “TRUE” (BUT, IN MY VIEW, ONLY MORE REASONABLE) THAN
THE ONE THAT SEES THE EMBRYO AS A PERSON, REGARDLESS
OF THE MOTHER’S WILL TO BRING IT INTO THE WORLD. IT IS
NEITHER MORE TRUE NOR MORE FALSE. HOWEVER, THE TWO
CONCEPTIONS ARE INCOMPATIBLE. IN THE MORAL REALM,
THERE IS NO REAL POSSIBILITY OF AGREEMENT OR COMPROMISE,
ONLY MUTUAL TOLERANCE. AND TOLERANCE, IN THIS CASE,
MEANS RECOGNIZING BOTH CONCEPTIONS AS LEGITIMATE
MORAL POSITIONS, NEITHER OF WHICH CAN BE DISQUALIFIED
AS “IMMORAL” SIMPLY BECAUSE IT IS NOT SHARED. BUT THIS
AMOUNTS TO NOT WIELDING THE PENAL CODE AGAINST EITHER
OF THEM, AS SOME ADVOCATES OF ABORTION PUNISHMENT LIKE

TO DO, TRYING TO IMPOSE THEIR MORALITY ON EVERYONE.

Moreover, it is important to emphasize that the prohibition of
abortion through penal legislation represents the imposition of an
obligationtoact,which,accordingto Ferrajoli (2003), is constitutionally
questionable — meaning the obligation to be a mother. The author
argues that, after the abolition of forced labor and personal servitude,
it is no longer permissible for criminal law to impose a “do.” Criminal
law can only impose a “do not do,” that is, prohibit behaviors, but it
cannot impose actions or, even more so, life choices.
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Com a proibicdo do aborto, e com a consequente coac¢do penal
para ser mie, impde-se a mulher, nio tanto e nio s6 que nio
aborte, como também um transtorno de vida incalculavel: ndo s a
gestacdo e o parto, como a renuncia a projectos de vida diferentes,
a obrigacdo de tratar e manter o filho, em resumo, a imposicao
de uma espécie de serviddo. Uma maternidade indesejada pode
destruir a vida de uma pessoa: obriga-la a parar de estudar, ou
de trabalhar, p6-la em conflito com a prdpria familia, reduzi-la a
miséria ou a ndo ser capaz de cuidar do seu sustento e do proprio
filho. Pois bem, a puni¢do do aborto € o unico caso em que se
penaliza a omissdo ndo de um simples acto - como no caso, alias
isolado, da “omissio de auxilio” - mas de uma op¢io de vida: a de
ndo querer ser mie. Esta circunstincia é geralmente ignorada. E
costume negligenciar o facto de, ao contrario de qualquer outra
proibicdo penal, a proibicdo do aborto equivale também a uma
obrigacdo - a obrigacdo de ser mae, de aguentar uma gravidez,
de dar a luz, de criar um filho - em contradicio com todos os
principios liberais do direito penal. E ndo é s6. Em contradicdo
com o principio da igualdade, que quer dizer igual respeito e
defesa da identidade de cada um, a penaliza¢do do aborto tira
a mulher a autonomia sobre o proprio corpo e a sua dignidade
de pessoa, reduzindo-a a coisa ou a instrumento de procriacdo

submetida a fins que ndo sdo os seus. (Ferrajoli, 2003, p. 12)

WITH THE PROHIBITION OF ABORTION, AND THE CONSEQUENT
CRIMINAL COERCION TO BECOME A MOTHER, A WOMAN IS
IMPOSED NOT ONLY THE OBLIGATION NOT TO ABORT BUT ALSO
AN INCALCULABLE LIFE DISRUPTION: NOT ONLY PREGNANCY AND
CHILDBIRTH BUT ALSO THE RENOUNCEMENT OF DIFFERENT LIFE
PLANS, THE OBLIGATION TO CARE FOR AND RAISE THE CHILD,
IN SUMMARY, THE IMPOSITION OF A KIND OF SERVITUDE. AN

UNWANTED MOTHERHOOD CAN DESTROY A PERSON’S LIFE: IT
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FORCES THEM TO STOP STUDYING OR WORKING, PUTS THEM IN
CONFLICT WITH THEIR OWN FAMILY, REDUCES THEM TO POVERTY,
OR MAKES THEM UNABLE TO CARE FOR THEIR OWN SUSTENANCE
AND THAT OF THE CHILD. INDEED, THE PUNISHMENT OF
ABORTION IS THE ONLY CASE WHERE THE OMISSION IS PENALIZED,
NOT A SIMPLE ACT - LIKE IN THE ISOLATED CASE OF “OMISSION
OF ASSISTANCE” - BUT A LIFE CHOICE: THE CHOICE NOT TO WANT
TO BE A MOTHER. THIS CIRCUMSTANCE IS GENERALLY IGNORED.
IT 1S COMMON TO OVERLOOK THE FACT THAT, UNLIKE ANY
OTHER PENAL PROHIBITION, THE PROHIBITION OF ABORTION
ALSO EQUATES TO AN OBLIGATION - THE OBLIGATION TO BE A
MOTHER, TO ENDURE A PREGNANCY, TO GIVE BIRTH, TO RAISE A
CHILD - IN CONTRADICTION WITH ALL THE LIBERAL PRINCIPLES OF
CRIMINAL LAW. AND NOT ONLY THAT. IN CONTRADICTION WITH
THE PRINCIPLE OF EQUALITY, WHICH MEANS EQUAL RESPECT AND
DEFENSE OF EACH INDIVIDUAL’S IDENTITY, THE PENALIZATION
OF ABORTION TAKES AWAY THE WOMAN’S AUTONOMY OVER HER
OWN BODY AND HER DIGNITY AS A PERSON, REDUCING HER TO AN
OBJECT OR INSTRUMENT OF PROCREATION SUBJECTED TO ENDS
THAT ARE NOT HER OWN.

A critical and feminist criminology cannot shy away from the

role of critically questioning the criminalization of abortion, that is,

the use of criminal law to address what can be called a fact of life

(unwanted pregnancy) for any woman of reproductive age.

In discussing the Sistema Penal e Direitos da Mulher [Criminal Justice

System and Women’s Rights], Maria Lucia Karam (1995, p. 47) argues

that, ndo sendo possivel a abolicdo do sistema penal (necessariamente

condicionada a transformacdes sociais mais profundas), a perspectiva

de reducdo da violéncia e da injustica geradas pela interven¢do do

poder punitivo € limitada, devendo ter como meta tdo-somente a efetiva

concretizagdo de um Direito Penal minimo [it is not possible to abolish the
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criminal justice system (which is necessarily conditioned by deeper social
transformations), the perspective of reducing the violence and injustice
generated by the intervention of punitive power is limited, and should
aim solely at the effective realization of a minimum criminal law].5°

As Elena Larrauri (2008, p. 39) argues, it is not easy to reconcile
the intent of being a critical criminologist or an abolitionist
criminologist while also being a feminist. However, she points out
that it is the strategy of her preference. She proposes what she calls
unfinished reflections in addressing this issue. She believes that it
is acceptable for women’s organizations to use the existing criminal
law, while also promoting the use of intermediary institutions for help
and counseling outside of the criminal system. She also considers
necessary what she calls negative reforms, meaning all those changes
in criminal and procedural law that empower women to initiate and
terminate criminal proceedings at any time. She advocates for not
introducing new criminal offenses and using alternative methods
without excluding the use of civil law. Finally, she is against the use
of symbolic criminal law as a pedagogical tool to send messages.

Several authors deem the use of criminal law to address the issue of
abortion as inappropriate, given the wide range of possible approaches
and the penal perspective, which proves ineffective with such drastic

consequences for the lives of thousands of women. In this sense:

Todavia, por fidelidade aos limites objetivos do presente
trabalho, e para ndo enveredar pelas graves e controvertidas
questdes de ordem econdmica, politica e social que o problema
do aborto necessariamente encerra, limitamo-nos por ora a
manifestar nossa contrariedade a legislacdo que dita punicio
criminal ao aborto, conforme fazem as normas dos artigos
124 a 128 do Codigo Penal, convencidos de que a insercdo do

penalismo em contexto existencial tio complexo so desajuda
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o encaminhamento social e juridico do problema ja tdo grave,
além de fomentar a desobediéncia civil e a clandestinidade da
industria do aborto com brutais consequéncias para a pobreza

feminina. (Castro, 2003, p. 638)

HOWEVER, DUE TO THE OBJECTIVE LIMITS OF THE PRESENT WORK
AND TO AVOID DELVING INTO THE SERIOUS AND CONTROVERSIAL
ECONOMIC, POLITICAL, AND SOCIAL ISSUES THAT THE ABORTION
PROBLEM NECESSARILY INVOLVES, WE LIMIT OURSELVES FOR
NOW TO EXPRESSING OUR OPPOSITION TO THE LEGISLATION
THAT IMPOSES CRIMINAL PUNISHMENT FOR ABORTION, AS
ESTABLISHED BY ARTICLES 124 TO 128 OF THE BRAZILIAN PENAL
CODE. WE ARE CONVINCED THAT THE INSERTION OF PENAL
MEASURES INTO SUCH A COMPLEX EXISTENTIAL CONTEXT ONLY
HINDERS THE SOCIAL AND LEGAL RESOLUTION OF THE ALREADY
GRAVE ISSUE, IN ADDITION TO FOSTERING CIVIL DISOBEDIENCE
AND THE CLANDESTINE ABORTION INDUSTRY, WITH BRUTAL

CONSEQUENCES FOR WOMEN’S POVERTY.

Questioning the criminalization of abortion means looking at the

women who undergo abortions and who are subjected to the criminal

justice system, recognizing the enormous selectivity involved, as

already discussed, as well as the potential for a reduced application of

criminal law. This would minimize the suffering that criminal law can

cause by reconciling progressive protection of life in formation with

respect for the fundamental constitutional rights of women, applying

proportionality in the interpretation, as will be further discussed.
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3.5 UNCONSTITUTIONALITY OF THE CRIMINALIZATION
OF ABORTION: CONSTITUTIONAL INTERPRETATION
IN ACCORDANCE WITH THE 1988 FEDERAL
CONSTITUTION AND APPLICATION OF THE
PROPORTIONALITY RULE®!

Paula was using homemade tea to lose weight. She didn’t know
she was pregnant. When she began to feel abdominal cramps and
bleeding, she was taken to the hospital by ambulance. The fetus
remained at the residence. The police were called to investigate.

Sueli didn’t know she was pregnant. She drank tea for back pain
and felt intense abdominal pain. She expelled the fetus. She called
her sister for help, and they went to the hospital. The doctor asked
where the fetus was. The hospital called the police.

The fetus was found in an empty lot by a scavenger. Investigations
were conducted, but nothing was found. The case was dismissed.

A fetus was abandoned in a commercial establishment, in the bathroom.

After investigations, nothing was found. The case was dismissed.

This book argues that the decriminalization of abortion in Brazil could
be achieved through the Judiciary, specifically via abstract constitutional
review, with the involvement of the Supreme Federal Court (STF).

This possibility would not be extraordinary or exceed the
constitutional competences established. It would be within the
institutional framework, as outlined in the Judiciary’s powers, given
its role as the highest guardian of the 1988 Federal Constitution.
Therefore, there would be no violation of the constitutional principle
of the separation of powers.

264



The Constitution, the highest expression of the people’s will,
must prevail over laws, which are manifestations of parliamentary
majorities. It is up to the Judiciary, in its function of applying the
law, to affirm this supremacy by invalidating unconstitutional
norms. It is also important to emphasize that the democratic ideal
is not limited to the majority principle. The highest constitutional
jurisdiction body has the role of being the referee in the process and
the guarantor of fundamental rights (Barroso, 2013, p. 343).

It is further understood that there would be room for legislative
action within the boundaries imposed by the constitutional
interpretation of the fundamental rights involved in the Constitution,
to establish a model of indications from a certain point in the
gestation and /or informed counseling, etc., legalizing abortion.

Several countries have decriminalized and allowed abortion
through judicial decisions of their Constitutional Courts. The
emblematic and paradigmatic cases, which have already been
discussed here, are from the United States of America and Germany.
These decisions, made since the 1970s, have influenced other
Constitutional Courts that also decriminalized abortion through
decisions by their courts.

Germany'’s first decision (AbortionI) ruled thatit violated the Basic
Law, the law that decriminalized abortion within the first 12 weeks of
pregnancy, after counseling to dissuade the woman from having an
abortion. However, it allowed the legislature to authorize abortion
in other circumstances that constitute “extraordinary burdens” of
motherhood, such as saving the woman’s life, protecting her health,
or other analogous indications, such as eugenic indications, sexual
violation, and social emergency situations.

In 1973, the U.S. Supreme Court, in the case of Roe vs. Wade, ruled
that the Texas law, which only allowed abortion to save the woman’s

265



life, violated the U.S. Constitution’s protection of privacy, intimacy,
and decisional autonomy during the first 12 weeks of pregnancy.

This is shown by Reva B. Siegel (2016), who discusses the
constitutionalization of abortion; Ruth Rubio Marin (2016), who
discusses abortion in Portugal; and Veronica Undurraga (2016),
who discusses the principle of proportionality in the constitutional
control of abortion laws.

Siegel (2016, p. 29, 37, and 38) points out that some courts have
insisted that governments must respect women’s decisions regarding
motherhood, while others require governments to control women'’s
decisions about motherhood. In recent decades, an increasing
number of courts have allowed governments to protect life by
persuading rather than coercing women into assuming a maternal
role. Across Europe, more jurisdictions are giving women the final
say on abortion decisions as the best way to protect the life of the
fetus in light of the Constitution.

In the 1970s, the courts of the U.S., France, Austria, Italy, and
Germany first reviewed the constitutionality of abortion laws. The
U.S. and Italy struck down laws penalizing abortion, while France and
Austria upheld laws that allowed access to abortion. In Germany, a
law allowing abortion in the first 12 weeks of pregnancy was declared
unconstitutional. The jurisprudence of the 1990s confirmed these
constitutional milestones while moderating them.

In 1992, the U.S. Supreme Court, in Pennsylvania v. Casey,
analyzed the constitutionality of a Pennsylvania law that imposed
a 24-hour waiting period before an abortion could be performed,
required counseling intended to dissuade the woman from having an
abortion, parental consent for minors, and notification of a spouse for
married women. The Court reaffirmed the central principle of Roe vs.

Wade — that a woman has the right to terminate a pregnancy before
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fetal viability — but created the “undue burden” filter to assess the
constitutionality of the law. That is, the Court stated it would question
whether the law aimed to impose a substantial obstacle on a woman
seeking an abortion and dismissed spousal consent as a violation of
the woman’s equality as a citizen.

Siegel (2016, p. 49) reports that in South Africa, in 2004, the
Constitutional Court declared the constitutionality of a law allowing
abortion on request within the first 12 weeks of pregnancy. In 2007,
the Mexican Supreme Court upheld the constitutionality of a law from
Mexico City that also permits abortion within the first 12 weeks. In
2006, the Colombian Supreme Court decided that legislation could not
prohibit abortion in all cases, as doing so would fail to recognize women
as dignified human beings, reduced merely to reproductive tools, and
that exceptions must be made for the penalization of abortion in cases
of life or health risks (physical or mental) to the woman, as well as cases
of fetal anomalies incompatible with life outside the womb.

Marin (2016, p. 58-59) reports that in Portugal, in 2007, a model
of abortion periods was introduced. In 2010, the Constitutional
Court validated the law allowing women to decide if they wish to
abort within the first 10 weeks of pregnancy, with open counseling,
meaning informative counseling without the intent to dissuade
the woman from having an abortion. Since the 1980s, Portugal has
decided the issue of abortion five times, progressively modifying it
and making it more permissive. Between 1984 and 1985, the Court
evaluated a legal reform based on the indication model (saving the
woman’s life or protecting her health, severe fetal malformations,
or rape), replacing an absolute criminal ban on abortion. Between
1998 and 2006, the Court confirmed the constitutionality of the
progressive reform through a national referendum, introducing the

period model.Inthe2o1oruling,the Courtadvanced the development
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of a European constitutional right to abortion, confirming the
validity of the period model with non-dissuasive counseling, based
on the understanding that the Portuguese Constitution requires
the state to protect both the intrauterine life and the reproductive
autonomy of women.5* The Portuguese Court has respected, since
its early rulings, the discretion of the legislature to adopt alternative
protective measures, where it considered penalization unnecessary,
inadequate, or disproportionate. The Court held that, in a rule-of-
law state, criminal law should remain a last resort, a ultima ratio.

As seen in section 3.2.2, which discussed the possibility of
abortion in cases of anencephaly, there is a precedent from
the Brazilian Supreme Federal Court (STF) regarding the
decriminalization of abortion in a specific case: anencephaly. This
was a case of constitutional control, interpretation in accordance
with the Penal Code, and a balancing act with other fundamental
constitutional rights. Examining the Penal Code to perform an
interpretation in accordance with the Constitution, allowing for the
expansion of abortion grounds, would be a measure inherent to the
STF’s competence, within the concentrated and abstract control of
constitutionality. It would permit a balancing of the use of criminal
law based on a criminological analysis, weighing fundamental rights,
considering the right to life of the fetus in a progressive manner and
the right to a dignified life of the pregnant woman, along with her
other fundamental constitutional rights.

Carolina Alves de Souza Lima (2015) develops a thesis that the
abortion of anencephalic fetuses would be constitutional, as it
represents the regular exercise of a right. In this circumstance, when
there is a collision of fundamental rights, the rights to the woman’s
health, freedom, reproductive autonomy, and the secular nature of

the state should prevail over the right to life from conception, as
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understood to be protected by the 1988 Federal Constitution. This is
argued through the application of the principle of proportionality in

the interpretation of the fundamental rights in question:

Nioatendeaoprincipiodaproporcionalidade compelirumamulher
a gestar um ser anencéfalo, que ndo tem e nunca tera competéncia
bioldgica para alcangar a condi¢io de desenvolvimento humano.

A permissdo do aborto nos casos de anencefalia, desde que haja
o consentimento da gestante, enquadra-se em uma hipodtese
de exercicio regular de direito, causa excludente da ilicitude,
conforme o inc. III do art, 23 do Cddigo Penal. O aborto do
anencéfalo configura direito constitucional de toda a mulher
que se encontra nessa particular situagdo. Por isso, a penalizacdo
¢ de flagrante inconstitucionalidade, por violar os principios
de interpretacdo constitucional dos direitos fundamentais, em

especial o principio da proporcionalidade. (Lima, 2015, p. 214-215)

IT DOES NOT COMPLY WITH THE PRINCIPLE OF PROPORTIONALITY

TO COMPEL A WOMAN TO CARRY A PREGNANCY TO TERM WITH
AN ANENCEPHALIC FETUS, WHICH LACKS AND WILL NEVER HAVE
THE BIOLOGICAL CAPACITY TO REACH THE CONDITION OF HUMAN
DEVELOPMENT. ALLOWING ABORTION IN CASES OF ANENCEPHALY,
AS LONG AS THERE IS THE WOMAN'’S CONSENT, FITS INTO A
SITUATION OF EXERCISING A RIGHT REGULARLY, CONSTITUTING
AN EXCLUDENT OF UNLAWFULNESS, AS PER ARTICLE 23, INC.
IIT OF THE PENAL CODE. THE ABORTION OF AN ANENCEPHALIC
FETUS REPRESENTS A CONSTITUTIONAL RIGHT FOR EVERY WOMAN
IN THIS PARTICULAR SITUATION. THEREFORE, PENALIZING
SUCH ABORTION IS A CLEAR UNCONSTITUTIONALITY, AS IT
VIOLATES THE CONSTITUTIONAL PRINCIPLES OF FUNDAMENTAL
RIGHTS INTERPRETATION, ESPECIALLY THE PRINCIPLE OF
PROPORTIONALITY.
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Baratta (2004, p. 299-333), when addressing the principles of
Minimal Criminal Law, points out that the principle of abstract
proportionality — according to which only serious violations of
human rights can be subject to criminal sanctions —, the principle
of suitability, and the principle of proportionality represent only a
necessary condition, but not a sufficient one, for the imposition of
penalties. It is necessary to prove, or be highly likely, that a useful
effect will result from such penalties in situations where there is
a grave threat to human rights. He also highlights the principle of
subsidiarity, which holds that a penalty can only be imposed if it can
be proven that there are no non-criminal methods of intervention
capable of responding to situations where human rights are
threatened, and that other modes of intervention with lesser social
cost are unavailable.

The principle of proportionalityis examined indetail by Undurraga
(2016, p. 107-108) in the context of the constitutionality of abortion
laws. She warns that judges often adopt categorical approaches,
basing their judicial decisions on abstract moral and legal principles
that rarely reflect the experiences of women or make intuitive
assumptions without justification, particularly the assumption that
criminalization is an effective method for protecting unborn life.
These assumptions are often grounded in gender stereotypes that
underestimate the effects of criminalization on women’s lives.

Itis the analysis of effectiveness that requires judges to consider the
negative effects of criminalization and weigh them against the benefits
attributed to it. Consequently, judges should consider alternative
protective measures that might be equally effective but with fewer
disadvantages. Proportionality requires that the benefits and costs
associated with the protection of prenatal life be made explicit, and

that questions be raised about how these costs are distributed.
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The principles of “Minimal Criminal Law”, used to justify minimal
criminal intervention, closely resemble the Theory of Proportionality
used by constitutionalists to assess the constitutionality of restrictions
on fundamental rights. These are legal norms, often expressed
in principles, that may conflict with or be restricted by the public
authorities to achieve certain goals. Verifying the constitutionality
of these restrictions or resolving conflicts in the application of
fundamental rights in specific cases requires proportionality as an
indispensable criterion.

Willis Santiago Guerra (2002)%, when discussing the topic, points
out that principios, por sua vez, se encontram em um nivel superior de
abstragdo, sendo igualmente hierarquicamente superiores, dentro da
compreensdo do ordenamento juridico como uma piramide normativa
[principles, in turn, are at a higher level of abstraction, being equally
hierarchically superior, within the understanding of the legal system
as a normative pyramid]. If they do not allow a direct subsumption
of facts, this happens indirectly, placing rules under their “scope of
coverage.” Unlike those, it is also noted that principles can contradict
each other without causing any of them to lose their legal validity or
be derogated

Itispreciselyinasituationwherethereisaconflictbetweenprinciples
or between them and rules that the principle of proportionality (in its
strict or proper sense) shows its great significance, as it can be used
as a criterion to resolve the conflict in the best way, optimizing by
upholding one and disregarding the other.

The principle of proportionality has content that is divided into
three “partial principles”:the “principle of proportionalityinthestrict
sense” or “maxim of balancing”; the “principle of adequacy”;and the
“principle of necessity” or “mandate of the least restrictive means.”

According to the same author:
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O “principio da proporcionalidade em sentido estrito” determina
que se estabelecauma correspondéncia entre o fim a ser alcangado
por uma disposicdo normativa e o meio empregado, que seja
juridicamente a melhor possivel. Isso significa, acima de tudo, que
nio se fira o “conteudo essencial” de direito fundamental, com
o desrespeito intoleravel da dignidade humana, bem como que,
mesmo em havendo desvantagens para, digamos, o interesse de
pessoas, individual ou coletivamente consideradas, acarretadas
pela disposi¢do normativa em apreco, as vantagens que traz para
interesses de outra ordem superam aquelas desvantagens. Os
subprincipios da adequacgdo e da exigibilidade, por seu turno,
determinam que, dentro do faticamente possivel, o meio escolhido
se preste para atingir o fim estabelecido, mostrando-se, assim,
“adequado”. Além disso, esse meio deve se mostrar “exigivel”, o
que significa ndo haver outro, igualmente eficaz, e menos danoso
a direitos fundamentais. Sobre essa distin¢do, vale referir a
formulagdo lapidar do Tribunal Constitucional alemdo: “o meio
empregado pelo legislador deve ser adequado e exigivel, para que
seja atingido o fim almejado. O meio ¢ adequado, quando com
seu auxilio se pode promover o resultado desejado; ele é exigivel,
quando o legislador ndo poderia ter escolhido outro igualmente
eficaz, mas que seria um meio ndo-prejudicial ou portador de
uma limitagdo menos perceptivel a direito fundamental.

O “mandamento” ou “mdaxima da proporcionalidade”, ao
mesmo tempo em que ocupa o posto mais alto na escala dos
principios, por ser o mais abstrato deles, por resolver seus
problemas de colisdes, contempla igualmente a possibilidade de
“descer” a base da piramide normativa, informando a produ¢io
daquelas normas individuais que sdo as sentencas e as medidas
administrativas. Por tudo isso, bem como pela intima relagdo
que guarda com a “esséncia” ou “ideia do direito” — como ja

acentuou, entre outros, Karl Larenz —, é que se vé no principio
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da proporcionalidade a expressdo mais propria da norma
fundamental, a qual Kelsen nunca conseguiu definir de uma
forma satisfatoria, por so vislumbra-la no topo de sua piramide
normativa, quando o lugar mais acertado para um fundamento

€ mesmo na base de tal pirdmide. (Guerra, 2002, no page)

THE “PRINCIPLE OF PROPORTIONALITY IN THE STRICT SENSE”
DETERMINES THAT A CORRESPONDENCE SHOULD BE ESTABLISHED
BETWEEN THE GOAL TO BE ACHIEVED BY A NORMATIVE PROVISION
AND THE MEANS USED, WHICH SHOULD BE LEGALLY THE BEST
POSSIBLE. THIS MEANS, ABOVE ALL, THAT THE “ESSENTIAL
CONTENT” OF A FUNDAMENTAL RIGHT IS NOT VIOLATED, WITH
THE INTOLERABLE DISRESPECT OF HUMAN DIGNITY, AS WELL
AS THAT, EVEN IF THERE ARE DISADVANTAGES FOR, LET’S SAY,
THE INTERESTS OF INDIVIDUALS OR GROUPS, CAUSED BY THE
NORMATIVE PROVISION IN QUESTION, THE ADVANTAGES IT BRINGS
TO OTHER INTERESTS OUTWEIGH THOSE DISADVANTAGES. THE SUB-
PRINCIPLES OF ADEQUACY AND NECESSITY, IN TURN, DETERMINE
THAT, WITHIN WHAT IS FACTUALLY POSSIBLE, THE CHOSEN MEANS
MUST SERVE TO ACHIEVE THE ESTABLISHED GOAL, THUS BEING
“ADEQUATE.” FURTHERMORE, THIS MEANS MUST BE “NECESSARY,”
MEANING THAT THERE IS NO OTHER EQUALLY EFFECTIVE MEANS
THAT WOULD BE LESS HARMFUL TO FUNDAMENTAL RIGHTS.
REGARDING THIS DISTINCTION, IT IS WORTH REFERRING TO
THE PRECISE FORMULATION OF THE GERMAN CONSTITUTIONAL
COURT: “THE MEANS EMPLOYED BY THE LEGISLATOR MUST
BE ADEQUATE AND NECESSARY TO ACHIEVE THE DESIRED
GOAL. THE MEANS IS ADEQUATE WHEN, WITH ITS HELP, THE
DESIRED RESULT CAN BE PROMOTED; IT IS NECESSARY WHEN
THE LEGISLATOR COULD NOT HAVE CHOSEN ANOTHER EQUALLY
EFFECTIVE MEANS THAT WOULD BE NON-HARMFUL OR CAUSE A
LESS PERCEPTIBLE LIMITATION TO FUNDAMENTAL RIGHTS.”
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THE “MANDATE” OR “MAXIM OF PROPORTIONALITY,” WHILE
OCCUPYING THE HIGHEST POSITION IN THE HIERARCHY OF
PRINCIPLES, AS IT IS THE MOST ABSTRACT, AND RESOLVING
CONFLICTS BETWEEN PRINCIPLES, ALSO CONTEMPLATES THE
POSSIBILITY OF “DESCENDING” TO THE BASE OF THE NORMATIVE
PYRAMID, GUIDING THE PRODUCTION OF INDIVIDUAL NORMS SUCH
AS SENTENCES AND ADMINISTRATIVE MEASURES. FOR ALL OF THIS,
AS WELL AS FOR ITS INTIMATE RELATION TO THE “ESSENCE” OR
“IDEA OF LAW” — AS EMPHASIZED BY KARL LARENZ AND OTHERS —,
THE PRINCIPLE OF PROPORTIONALITY IS SEEN AS THE MOST PROPER
EXPRESSION OF THE FUNDAMENTAL NORM, WHICH KELSEN NEVER
MANAGED TO DEFINE SATISFACTORILY, AS HE ONLY SAW IT AT THE
TOP OF HIS NORMATIVE PYRAMID, WHEN THE MOST ACCURATE
PLACE FOR A FOUNDATION IS AT THE BASE OF SUCH A PYRAMID.

The use of proportionality in the criminalization of abortion,
according to the criteria pointed out by Virgilio Afonso da Silva
(2002), is characterized as a rule of proportionality, rather than a
principle, as Guerra argued.

According to Silva (2002, p. 36), adequado, entdo, ndo € somente o
meio com cuja utilizagcdo um objetivo é alcan¢ado, mas também o meio
com cuja utilizacdo a realizacdo de um objetivo é fomentado [appropriate,
then, is not only the means by which a goal is achieved, but also the
means by which the realization of that goal is promoted]. Here, the
discussion is whether the criminalization of abortion is adequate,
i.e., whether it can achieve the goal of preventing or minimizing the
death of embryos, or even promoting their eradication or reduction,
or achieving greater effectiveness in punishing such crimes. It is
observed that this measure is of questionable adequacy in protecting
the legal interest it aims to safeguard (the life of the fetus), as it does
not have a significant impact on the number of abortions performed,
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which continue to occur in the thousands, according to the research
already cited in this book. The criminalization of abortion is not
effective in preventing the death of the unborn but causes high
maternal mortality or physical and psychological harm to women who
seek abortions, which still occur clandestinely and in unsafe, risky
ways. In examining adequacy, it is also necessary to ask whether there
are equally effective, less intrusive measures to achieve the law’s goal.

Laws that criminalize abortion with the aim of protecting
an absolute right to the life of the fetus from conception, based
on religious convictions, in a secular state, lack constitutional
legitimacy. This goal to be achieved by the law becomes questionable.
Furthermore, if the law criminalizing abortion penalizes the woman
who performs self-abortion more severely than the third party who
provokes it, on the grounds that her refusal to become a mother
is more reprehensible, it would reinforce gender stereotypes,
discrimination, and inequalities by imposing the role of mother
and mandatory motherhood, thus violating the Constitution, which
prohibits gender discrimination (Undurraga, 2016, p. 114).

The principle of suitability in the context of Minimal Criminal
Law is similar to the subprinciple of adequacy, in that it would be
necessary to prove, or at least make it highly probable, that some
useful effect occurs regarding the protection of the embryo’s life. It is
also necessary to demonstrate the effectiveness of the criminalizing
law, as more restrictive laws are not associated with lower abortion
rates. Undurraga (2016, p. 115) reports that when analyzing the
abortion situation in different regions of the world, it is concluded
that the proportion of women living in more liberal abortion regimes
is inversely proportional to abortion rates.

Regarding the subprinciple of necessity, Virgilio Afonso da

Silva (2002, p. 36) teaches that: Um ato estatal que limita um direito
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Sfundamental é somente necessdrio caso arealiza¢do do objetivo perseguido

ndo possa ser promovida, com a mesma intensidade, por meio de outro ato
que limite, em menor medida, o direito fundamental atingido [A state act
that limits a fundamental right is only necessary if the achievement
of the pursued objective cannot be promoted, with the same
intensity, through another act that limits the affected fundamental
right to a lesser extent.]. It is understood that, by criminalizing
abortion, Criminal Law imposes mandatory motherhood on women,
disrespecting a series of constitutional rights of women, who are
constitutionally recognized as persons (lived lives).

If the state’s goal is to prevent abortions, it can use means that
are not as burdensome to women, such as preventing unwanted
pregnancies through sex education, the distribution of contraceptives,
and support for women who wish to have children but are in adverse
circumstances. These would be less harmful means to women’s rights.
The pursued objective (preventing abortion and protecting the life of
embryos) could be achieved in a way that is less damaging to the rights
of women, which are violated by the criminalization of abortion.

Countries that adopt counseling, such as Germany (dissuasion
counseling) and Portugal (informative counseling), consider this model,
asameansof deterringabortion, tobe more effective than criminalization.
They argue that this counseling can offer women consistent alternatives
for social support for motherhood, such as paid pre- and post-natal
maternity leave, the availability of daycares, etc., and can prove to be
much less invasive and restrictive of fundamental rights.

Finally, Virgilio Afonso da Silva (2002, p. 40) clarifies the

subprinciple of proportionality in the strict sense:

Ainda que uma medida que limite um direito fundamental

seja adequada e necessaria para promover um outro direito
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fundamental, isso ndo significa, por si so, que ela deve ser
considerada como proporcional. Necessario ¢ ainda um
terceiro exame, o exame da proporcionalidade em sentido
estrito, que consiste em um sopesamento entre a intensidade
da restricdo ao direito fundamental atingido e a importancia
da realizagdo do direito fundamental que com ele colide e que

fundamenta a ado¢do da medida restritiva.

EVENIFAMEASURE THAT LIMITSAFUNDAMENTAL RIGHTISADEQUATE
AND NECESSARY TO PROMOTE ANOTHER FUNDAMENTAL RIGHT,
THIS DOES NOT BY ITSELF MEAN THAT IT SHOULD BE CONSIDERED
PROPORTIONAL. A THIRD EXAMINATION IS STILL NECESSARY —
THE EXAMINATION OF PROPORTIONALITY IN THE STRICT SENSE.
THIS CONSISTS OF A BALANCING BETWEEN THE INTENSITY OF THE
RESTRICTION ON THE AFFECTED FUNDAMENTAL RIGHT AND THE
IMPORTANCE OF REALIZING THE CONFLICTING FUNDAMENTAL RIGHT

THAT JUSTIFIES THE ADOPTION OF THE RESTRICTIVE MEASURE.

Here, the balancing between the right to the progressing life of
the embryo and the rights to lived life, dignity, freedom, autonomy,
privacy, family planning, physical and mental health, and secularism
mustbe considered. Protectingthelife of the embryo absolutelywould
be proportional to the restrictions on all the aforementioned rights of
women. The criminalization of abortion would be disproportionate
in the strict sense, as the degree of restriction imposed on a range of
constitutional rights of women would not be reasonable in terms of
achieving the protection of life still in progress.

Ferrajoli (2003, p. 12) argues that the use of criminal law is only
justified whenithas the capacity to prevent harmtoindividuals without
causing even more detrimental effects than those it aims to prevent.
While it may be morally debatable whether the fetus is a person
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deserving of criminal protection, it is certain that the prohibition of
abortion and forced motherhood impose enormous costs on women
and violate their constitutionally guaranteed rights, such as health
(including mental health), freedom (autonomy), dignity, and equality.

Another point is whether penalizing abortions, even if considered
immoral, would effectively prevent them. Based on more than 20
years of experience in Italy, the answer to this question would be
negative: the prohibition of abortion did not succeed in preventing
abortions, and these nearly halved after the abolition of the
prohibitive law. In other words, the prohibition of abortion cannot
be rationally invoked, not even to defend the life of the fetuses, as
it does not magically equate to preventing abortions or protecting
embryos, but rather leads to mass clandestine abortion.

In the same vein, Tessaro (2008, p. 2) argues:

A ordem juridica nacional protege a vida intra-uterina,
entretanto,de formamaisdébildoqueatutelaasseguradaavida
das pessoas nascidas. Outrossim, em situacdes particulares,
¢ licito que essa protecdo ceda mediante uma ponderagio
de interesses, se configurado um conflito entre os direitos
fundamentais da gestante e a vida dependente. Ademais por
ser um processo gradual, a tutela da vida do nascituro € mais
intensa no final do que no inicio da gestagdo, considerando o
desenvolvimento fetal correspondente, devendo tal valor ter

especial relevo na defini¢do do regime juridico do aborto.

THE NATIONAL LEGAL SYSTEM PROTECTS INTRAUTERINE LIFE;
HOWEVER,ITDOESSOINAWEAKERMANNERTHANTHEPROTECTION
GIVEN TO THE LIFE OF INDIVIDUALS WHO HAVE ALREADY BEEN
BORN. MOREOVER, IN PARTICULAR SITUATIONS, IT IS LAWFUL FOR

THIS PROTECTION TO YIELD THROUGH A BALANCING OF INTERESTS
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WHEN THERE IS A CONFLICT BETWEEN THE FUNDAMENTAL
RIGHTS OF THE PREGNANT WOMAN AND THE DEPENDENT LIFE.
ADDITIONALLY, DUE TO ITS GRADUAL NATURE, THE PROTECTION
OF THE LIFE OF THE UNBORN CHILD IS MORE INTENSE TOWARDS
THE END OF PREGNANCY THAN AT THE BEGINNING, CONSIDERING
THE CORRESPONDING FETAL DEVELOPMENT. THIS VALUE SHOULD
BE OF PARTICULAR IMPORTANCE IN DEFINING THE LEGAL

FRAMEWORK FOR ABORTION.

Justice Barroso’s vote (2016) in HC 124.306 applied the principle
of proportionality to conclude the atypicality of the criminalization

of abortion under the Brazilian Penal Code:

A tipificacdo penal viola, também, o principio da proporciona-
lidade por motivos que se cumulam: (i) ela constitui medida de
duvidosa adequacio para proteger o bem juridico que pretende
tutelar (vida do nascituro), por ndo produzir impacto relevante
sobre o numero de abortos praticados no pais, apenas impedindo
que sejam feitos de modo seguro; (ii) € possivel que o Estado evite
a ocorréncia de abortos por meios mais eficazes e menos lesivos
do que a criminalizacdo, tais como educagdo sexual, distribuicdo
de contraceptivos e amparo a mulher que deseja ter o filho, mas
se encontra em condi¢des adversas; (iii) a medida € despropor-
cional em sentido estrito, por gerar custos sociais (problemas de
saude publica e mortes) superiores aos seus beneficios.

A gravidez, certamente, pode levar a condi¢cdes mais acentuadas de
dor e de tensdo para a mulher e para a sua familia. O nascimento de
um filho acarreta impactos inevitaveis sobre as forcas financeiras
e a estrutura emocional dos pais. Bens juridicamente relevantes
podem contrapor-se a continuidade da gravidez. A solugio cabivel
havera de ser, contudo a inexoravel preservacio da vida humana,

ante a sua posi¢do no apice dos valores protegidos pela ordem
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constitucional. Veja-se que a ponderacgdo do direito a vida com
valores outros ndo pode jamais alcancar um equilibrio entre eles
mediante compensag¢des proporcionais. Isso porque, na equacao
dos valores contrapostos, se o fiel da balanca apontar para o
interesse que pretende superar a vida intrauterina o resultado € a
morte do ser contra quem se efetua a ponderacdo. Perde-se tudo
de um dos lados da equagdo. Um equilibrio entre interesses €

impossivel de ser obtido. (Mendes & Branco, 2015, p. 262)

THE CRIMINALIZATION ALSO VIOLATES THE PRINCIPLE OF
PROPORTIONALITY FOR SEVERAL CUMULATIVE REASONS: (I) IT
CONSTITUTES A MEASURE OF QUESTIONABLE ADEQUACY TO
PROTECT THE LEGAL INTEREST IT INTENDS TO SAFEGUARD (THE LIFE
OF THE FETUS), ASIT DOES NOT PRODUCE A SIGNIFICANT IMPACT ON
THE NUMBER OF ABORTIONS PERFORMED IN THE COUNTRY, MERELY
PREVENTING THEM FROM BEING CARRIED OUT SAFELY; (II) IT IS
POSSIBLE FOR THE STATE TO PREVENT ABORTIONS THROUGH MORE
EFFECTIVE AND LESS HARMFUL MEANS THAN CRIMINALIZATION,
SUCH AS SEXUAL EDUCATION, DISTRIBUTION OF CONTRACEPTIVES,
AND SUPPORT FOR WOMEN WHO WISH TO HAVE CHILDREN BUT ARE
IN ADVERSE CONDITIONS; (III) THE MEASURE IS DISPROPORTIONATE
IN A STRICT SENSE, AS IT GENERATES SOCIAL COSTS (PUBLIC HEALTH
ISSUES AND DEATHS) THAT OUTWEIGH ITS BENEFITS.

PREGNANCY CAN CERTAINLY LEAD TO HEIGHTENED CONDITIONS
OF PAIN AND STRESS FOR THE WOMAN AND HER FAMILY. THE
BIRTH OF A CHILD BRINGS INEVITABLE IMPACTS ON THE FINANCIAL
STRENGTH AND EMOTIONAL STRUCTURE OF THE PARENTS.
LEGALLY RELEVANT INTERESTS MAY BE IN OPPOSITION TO THE
CONTINUATION OF THE PREGNANCY. HOWEVER, THE APPROPRIATE
SOLUTION MUST BE THE INEXORABLE PRESERVATION OF HUMAN
LIFE, GIVEN ITS POSITION AT THE PINNACLE OF THE VALUES

PROTECTED BY THE CONSTITUTIONAL ORDER. IT SHOULD BE
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NOTED THAT THE BALANCING OF THE RIGHT TO LIFE WITH OTHER
VALUES CAN NEVER ACHIEVE A BALANCE THROUGH PROPORTIONAL
COMPENSATIONS. THIS ISBECAUSE, IN THE EQUATION OF OPPOSING
VALUES, IF THE BALANCE POINTS TO THE INTEREST THAT AIMS
TO OVERCOME INTRAUTERINE LIFE, THE RESULT IS THE DEATH
OF THE BEING AGAINST WHOM THE BALANCING IS CARRIED OUT.
EVERYTHING IS LOST ON ONE SIDE OF THE EQUATION. A BALANCE

BETWEEN INTERESTS IS IMPOSSIBLE TO ACHIEVE.

Paradoxically, there are judicial decisions that apply the principle
of proportionality both to decriminalize abortion and to defend its

criminalization under the terms proposed by the current Penal Code:

A sistematica do Codigo Penal representa uma adequada
ponderacdo dos interesses em jogo, no sentido de que se atém
aos parametros estabelecidos pela Constituicio. Defende
a vida do nascituro, sem esquecer também os direitos da
mulher. Trata-se de uma opg¢do que se acha dentro da esfera de
discricionariedade do legislador. Importa ter em mente que,
em matéria de hermenéutica constitucional, vige o principio
da presuncdo de constitucionalidade das leis e dos atos do
Poder Publico, derivado do cdnone da separacdo de poderes.
Isto significa que se deve presumir a constitucionalidade de
um ato legislativo, de sorte que “os tribunais so declaram a
inconstitucionalidade de leis quando esta € evidente, ndo deixa
margem a séria objecdo em contrario” (Carlos Maximiliano,
Hermenéutica e Aplicacdo do Direito, 92 edi¢do, pag. 308).
Em sintese: (i) a vida intrauterina € um bem juridico protegido
pela Constituicdo Federal; (ii) o que a faz um bem passivel de
ser tutelado pelo Direito Penal; (iii) o legislador ordinario,
ao criminalizar o aborto no Codigo Penal, atuou nos limites

de sua discricionariedade, promovendo um sopesamento
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dos direitos e interesses em jogo que nido agride aos canones
constitucionais; fez, em outras palavras, uma opcdo legitima;
(iv) de sorte que cabe ao Poder Judiciario respeitar a escolha
levada a efeito pelo Poder Legislativo. Frente a este quadro, ndo
€ o caso de se declarar a incompatibilidade do Codigo Penal, no
ponto em que institui o crime de aborto, com a Constituicdo
Federal. 2. O trancamento da agdo penal, pela via de “habeas
corpus”, constitui medida excepcional, reservada para as
hipoteses em que avultar, de forma manifesta, a falta de justa
causa, a atipicidade da conduta ou a extincdo da punibilidade,
considerando os limites estreitos de cogni¢do do “writ”.
Situacdo ndo configurada. Ordem denegada. (Habeas Corpus n°
2188903-92.2017.8.26.0000, da Comarca de Ourinhos, Rel. Des.

Laerte Marrone, j. 23 /11/2017). (S3o Paulo, 2017a, no page)

THE SYSTEM ESTABLISHED BY THE PENAL CODE REPRESENTS AN ADEQUATE
BALANCING OF THE INTERESTS AT PLAY, IN THE SENSE THAT IT ADHERES
TO THE PARAMETERS SET BY THE CONSTITUTION. IT DEFENDS THE LIFE
OF THE FETUS, WITHOUT NEGLECTING THE RIGHTS OF THE WOMAN.
THIS IS AN OPTION THAT FALLS WITHIN THE DISCRETIONARY POWER OF
THE LEGISLATOR. IT IS IMPORTANT TO BEAR IN MIND THAT, IN MATTERS OF
CONSTITUTIONAL HERMENEUTICS, THE PRINCIPLE OF THE PRESUMPTION OF
CONSTITUTIONALITY OF LAWS AND ACTS OF THE PUBLIC POWER PREVAILS,
DERIVED FROM THE CANON OF THE SEPARATION OF POWERS. THIS MEANS THAT
THE CONSTITUTIONALITY OF A LEGISLATIVE ACT SHOULD BE PRESUMED, SO
THAT “COURTS ONLY DECLARE THE UNCONSTITUTIONALITY OF LAWS WHEN
IT IS EVIDENT AND LEAVES NO ROOM FOR SERIOUS OBJECTION” (CARLOS
MAXIMILIANO, HERMENEUTICS AND APPLICATION OF LAW, 9TH EDITION, P.
308). IN SUMMARY: (I) INTRAUTERINE LIFE IS A LEGAL INTEREST PROTECTED
BY THE FEDERAL CONSTITUTION; (1I) THIS MAKES IT A LEGAL INTEREST THAT
CAN BE PROTECTED BY CRIMINAL LAW; (IlI) THE ORDINARY LEGISLATOR, BY

CRIMINALIZING ABORTION IN THE PENAL CODE, ACTED WITHIN THE LIMITS OF
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ITS DISCRETION, PROMOTING A BALANCING OF RIGHTS AND INTERESTS AT PLAY
THAT DOES NOT VIOLATE CONSTITUTIONAL PRINCIPLES; IN OTHER WORDS, IT
MADE A LEGITIMATE CHOICE; (IV) THEREFORE, IT IS UP TO THE JUDICIARY TO
RESPECT THE CHOICE MADE BY THE LEGISLATIVE POWER. IN LIGHT OF THIS,
THERE IS NO NEED TO DECLARE THE INCOMPATIBILITY OF THE PENAL CODE,
IN THE PART WHERE IT ESTABLISHES THE CRIME OF ABORTION, WITH THE
FEDERAL CONSTITUTION. 2. THE DISMISSAL OF THE CRIMINAL CASE, THROUGH
A “HABEAS CORPUS,” CONSTITUTES AN EXCEPTIONAL MEASURE, RESERVED FOR
SITUATIONS IN WHICH THE LACK OF PROBABLE CAUSE, THE ABSENCE OF THE
CRIME, OR THE EXTINCTION OF THE PUNISHABILITY ARE CLEARLY EVIDENT,
CONSIDERING THE NARROW SCOPE OF REVIEW OF THE “WRIT.”” THIS SITUATION
IS NOT CONFIGURED. THE ORDER IS DENIED. (HABEAS CorPUS NoO. 2188903-
92.2017.8.26.0000, FROM THE DISTRICT OF OURINHOS, REPORTING JUDGE:

DES. LAERTE MARRONE, JUDGMENT OF 23/11/2017).

I sought to demonstrate that the criminalization of abortion in
Brazil violates the Federal Constitution, requiring an interpretation
in accordance with the Constitution to allow it, as well as
proportionality and the proportional use of Criminal Law.

However, decriminalization alone is not enough.

The secondary criminalization of abortion in Brazil, marked
by the penal selectivity of targeting poor, Black, and less educated
women, shows that decriminalization is not sufficient to combat this
selectivity. Although these women would no longer be criminally
persecuted, removed from the stigma of criminal prosecution, bad
legal records, clandestinity, or being seen as immoral, sometimes
“murderers,” selfish, promiscuous, or unnatural, they will still lack
the financial means to pay for a safe abortion in a hospital setting
performed by healthcare professionals.

Moreover, since abortion is considered a woman’s health issue,

a public health matter, a fact in the reproductive life and family
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planning of many women, and an exercise of reproductive rights,
it should be attended to and regulated by the SUS (Unified Health
System), considering that health is a fundamental social right and of
universal access, according to the 1988 Federal Constitution.

As Silvia Pimentel rightly highlights (2007, p. 162):

Admitindo-se que o aborto ndo € um bem em si mesmo, admitindo-
se a dignidade humana e os direitos fundamentais da mulher,
admitindo-se que a vida do feto, em geral, deve ser protegida e
admitindo-se que a educacio e a prevencio na drea da sexualidade
e da reproducio é comprovadamente a unica politica publica que
apresenta resultados satisfatorios para diminuir a incidéncia do
aborto, conclui-se que a legislacdo (normatizacdo) por parte do
Estado, que vise a diminuir a realizacdo de abortamentos, deve
ser preventiva e ndo punitiva. Importa descriminar para ndo
discriminar. Importa deslocar o tratamento juridico do campo do

direito penal para o da educacgio e da saude publica.

ASSUMING THAT ABORTION IS NOT A GOOD IN ITSELF, ASSUMING HUMAN
DIGNITY AND THE FUNDAMENTAL RIGHTS OF WOMEN, ASSUMING THAT THE
LIFE OF THE FETUS, IN GENERAL, SHOULD BE PROTECTED, AND ASSUMING
THAT EDUCATION AND PREVENTION IN THE AREAS OF SEXUALITY AND
REPRODUCTION ARE PROVEN TO BE THE ONLY PUBLIC POLICY THAT YIELDS
SATISFACTORY RESULTS IN REDUCING THE INCIDENCE OF ABORTION, IT IS
CONCLUDED THAT LEGISLATION (NORM-SETTING) BY THE STATE AIMED
AT REDUCING THE OCCURRENCE OF ABORTIONS SHOULD BE PREVENTIVE
AND NOT PUNITIVE. IT IS IMPORTANT TO DECRIMINALIZE TO AVOID
DISCRIMINATION. IT IS IMPORTANT TO SHIFT THE LEGAL TREATMENT FROM

THE FIELD OF CRIMINAL LAW TO THAT OF EDUCATION AND PUBLIC HEALTH.
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It will then be up to the Ministry of Health to establish the
technical guidelines for care, considering any legislation to be
developed, while respecting the constitutional rights related to the
issue and the terms of judicial decisions that may be issued in the

context of abstract constitutional control.

3.51 Interpretationin accordance with the
Constitution and proportionality to determine the
unconstitutionality of the criminalization of abortion
until the first trimester of pregnancy: Habeas Corpus
124.306/RJ and Claim for non-compliance with
fundamental precept - ADPF 442

On November 29, 2016, the First Panel of the Federal Supreme Court
(STF), in the judgment of Habeas Corpus 124.306/R] (Brazil, 2016),
following the opinion of Justice Roberto Barroso, lifted the preventive
detention of two defendants (employees of an illegal abortion clinic in
Rio de Janeiro), charged by the Public Prosecutor’s Office of the State of
Rio de Janeiro for the alleged crime of abortion with the woman’s consent
and formation of a criminal gang (articles 126 and 288 of the Penal Code).

According to the opinion of Justice Luis Roberto Barroso, which
prevailed with the majority, in addition to the absence of the requirements
that would justify preventive detention, the criminalization of abortion
would be incompatible with several fundamental rights, including sexual
and reproductive rights, the autonomy of women, the physical and
mental integrity of the pregnant woman, and the principle of equality.

In the Habeas Corpus, the defense argued that the necessary
requirements for preventive detention were not present because the

defendants had no prior criminal records, had stable jobs, and resided
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at fixed addresses. It also argued that the measure was disproportionate,
as any potential conviction could be served in an open prison.

Justice Barroso presented his opinion in the sense of not admitting
the Habeas Corpus (HC), as it was a substitute for an appeal, but
granting the order ex officio, extending it to the co-defendants.
Justices Edson Fachin and Rosa Weber followed this understanding,
and Justice Luiz Fux granted the Habeas Corpus ex officio, limiting
himself to revoking the preventive detention.

In examining the matter, Justice Barroso emphasized that it would
be necessary to assess the constitutionality of the criminal provision
applied to the defendants. According to the justice, the legal interest
being protected (the potential life of the fetus) is “evidently relevant”
(Brazil, 2016), but the criminalization of abortion before the first
trimester of pregnancy violates several fundamental rights of women,
in addition to insufficiently observing the principle of proportionality.
Among the legal interests violated, he pointed out the autonomy of
women, the right to physical and mental integrity, women’s sexual and
reproductive rights, gender equality - as well as social discrimination
- and the disproportionate impact of criminalization on poor women.

He advised, however, that this was not an argument in favor of
promoting the procedure, “pelo contrario, o que se pretende é que
ele seja raro e seguro”, and he added:

O aborto é uma pratica que se deve procurar evitar, pelas
complexidades fisicas, psiquicas e morais que envolve. Por isso
mesmo, € papel do Estado e da sociedade atuar nesse sentido,
mediante oferta de educagdo sexual, distribuicdo de meios
contraceptivos e amparo a mulher que deseje ter o filho e se

encontre em circunstancias adversas. (Brazil, 2016, no page)
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ABORTION IS A PRACTICE THAT SHOULD BE AVOIDED DUE TO THE
PHYSICAL, PSYCHOLOGICAL, AND MORAL COMPLEXITIES IT INVOLVES. FOR
THIS REASON, IT IS THE ROLE OF THE STATE AND SOCIETY TO ACT IN THIS
REGARD, THROUGH THE PROVISION OF SEXUAL EDUCATION, DISTRIBUTION
OF CONTRACEPTIVE METHODS, AND SUPPORT FOR WOMEN WHO WISH TO

HAVE THE CHILD AND FIND THEMSELVES IN ADVERSE CIRCUMSTANCES.

For the Justice, it is necessary to interpret, in accordance with the
Constitution, Articles 124 to 126 of the Penal Code —which define the
crime of abortion — in order to exclude from its scope the voluntary
interruption of pregnancy performed in the first trimester.

In summary, Justice Roberto Barroso decided that:

3. Em segundo lugar, é preciso conferir interpretacdo conforme
a Constituicdo aos proprios arts. 124 a 126 do Codigo Penal -
que tipificam o crime de aborto - para excluir do seu ambito
de incidéncia a interrupg¢do voluntaria da gestacdo efetivada
no primeiro trimestre. A criminalizacdo, nessa hipdtese,
viola diversos direitos fundamentais da mulher, bem como o
principio da proporcionalidade.

4. A criminalizagio é incompativel com os seguintes direitos
fundamentais: os direitos sexuais e reprodutivos da mulher,
que ndo pode ser obrigada pelo Estado a manter uma gestagdo
indesejada; a autonomia da mulher, que deve conservar o direito
de fazer suas escolhas existenciais; a integridade fisica e psiquica
da gestante, que é quem sofre, no seu corpo e no seu psiquismo,
os efeitos da gravidez; e a igualdade da mulher, ja que homens
ndo engravidam e, portanto, a equiparacdo plena de género
depende de se respeitar a vontade da mulher nessa matéria.

5. A tudo isto se acrescenta o impacto da criminalizagio sobre
as mulheres pobres. E que o tratamento como crime, dado

pela lei penal brasileira, impede que estas mulheres, que nao
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tém acesso a médicos e clinicas privadas, recorram ao sistema
publico de saude para se submeterem aos procedimentos
cabiveis. Como consequéncia, multiplicam-se os casos de
automutilagdo, lesdes graves e obitos.

6. Atipificacdo penalviola, também, o principio da proporcionalidade
por motivos que se cumulam: (i) ela constitui medida de duvidosa
adequagdo para proteger o bem juridico que pretende tutelar
(vida do nascituro), por ndo produzir impacto relevante sobre o
numero de abortos praticados no pais, apenas impedindo que
sejam feitos de modo seguro; (ii) € possivel que o Estado evite a
ocorréncia de abortos por meios mais eficazes e menos lesivos do
que a criminalizacdo, tais como educagdo sexual, distribuicao de
contraceptivos e amparo a mulher que deseja ter o filho, mas se
encontra em condi¢des adversas; (iii) a medida € desproporcional
em sentido estrito, por gerar custos sociais (problemas de saude
publica e mortes) superiores aos seus beneficios.

7. Anote-se, por derradeiro, que praticamente nenhum pais
democratico e desenvolvido do mundo trata a interrupg¢io da
gestagdo durante o primeiro trimestre como crime, ai incluidos
Estados Unidos, Alemanha, Reino Unido, Canada, Franga,
Italia, Espanha, Portugal, Holanda e Australia.

8. Deferimento da ordem de oficio, para afastar a prisdo
preventiva dos pacientes, estendendo-se a decisdo aos corréus.

(Brazil, 2016, no page, emphasis added)

3.SECONDLY, ITISNECESSARY TO INTERPRET,INACCORDANCEWITH
THE CONSTITUTION, ARTICLES 124 TO 126 OF THE PENAL CODE —
WHICH DEFINE THE CRIME OF ABORTION — IN ORDER TO EXCLUDE
FROM ITS SCOPE THE VOLUNTARY INTERRUPTION OF PREGNANCY
PERFORMED IN THE FIRST TRIMESTER. CRIMINALIZATION, IN THIS
CASE, VIOLATES SEVERAL FUNDAMENTAL RIGHTS OF THE WOMAN,

AS WELL AS THE PRINCIPLE OF PROPORTIONALITY.
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4. CRIMINALIZATION IS INCOMPATIBLE WITH THE FOLLOWING
FUNDAMENTALRIGHTS: THEWOMAN’SSEXUALAND REPRODUCTIVE
RIGHTS, AS SHE CANNOT BE FORCED BY THE STATE TO CONTINUE
AN UNWANTED PREGNANCY; THE WOMAN’S AUTONOMY, WHICH
MUST PRESERVE HER RIGHT TO MAKE EXISTENTIAL CHOICES; THE
PHYSICAL AND PSYCHOLOGICAL INTEGRITY OF THE PREGNANT
WOMAN, WHO SUFFERS THE EFFECTS OF PREGNANCY ON HER BODY
AND PSYCHE; AND GENDER EQUALITY, AS MEN DO NOT BECOME
PREGNANT AND, THEREFORE, FULL GENDER EQUALITY DEPENDS
ON RESPECTING THE WOMAN’S WILL IN THIS MATTER.

5. IN ADDITION, THERE IS THE IMPACT OF CRIMINALIZATION ON
POOR WOMEN. THE CRIMINAL TREATMENT GIVEN BY BRAZILIAN
LAW PREVENTS THESE WOMEN, WHO DO NOT HAVE ACCESS TO
PRIVATE DOCTORS AND CLINICS, FROM SEEKING PUBLIC HEALTH
SERVICES FOR THE NECESSARY PROCEDURES. AS A RESULT, CASES
OF SELF-HARM, SERIOUS INJURIES, AND DEATHS MULTIPLY.

6. THE CRIMINALIZATION ALSO VIOLATES THE PRINCIPLE OF
PROPORTIONALITY FOR SEVERAL REASONS: (I) IT IS A MEASURE OF
QUESTIONABLE ADEQUACY FOR PROTECTING THE LEGAL GOOD
IT AIMS TO SAFEGUARD (THE LIFE OF THE FETUS), AS IT DOES NOT
HAVE A SIGNIFICANT IMPACT ON THE NUMBER OF ABORTIONS
PERFORMED IN THE COUNTRY, ONLY PREVENTING THEM FROM
BEING DONE SAFELY; (II) IT IS POSSIBLE FOR THE STATE TO PREVENT
THE OCCURRENCE OF ABORTIONS THROUGH MORE EFFECTIVE
AND LESS HARMFUL MEANS THAN CRIMINALIZATION, SUCH AS SEX
EDUCATION, THE DISTRIBUTION OF CONTRACEPTIVES, AND SUPPORT
FOR WOMEN WHO WISH TO HAVE CHILDREN BUT ARE IN ADVERSE
CIRCUMSTANCES; (I1I) THE MEASURE IS DISPROPORTIONATE IN THE
STRICT SENSE, AS IT GENERATES SOCIAL COSTS (PUBLIC HEALTH
PROBLEMS AND DEATHS) THAT EXCEED ITS BENEFITS.

7. LASTLY, IT IS WORTH NOTING THAT VIRTUALLY NO DEMOCRATIC
AND DEVELOPED COUNTRY IN THE WORLD TREATS THE
INTERRUPTION OF PREGNANCY DURING THE FIRST TRIMESTER
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AS A CRIME, INCLUDING THE UNITED STATES, GERMANY, THE
UNITED KINGDOM, CANADA, FRANCE, ITALY, SPAIN, PORTUGAL,
THE NETHERLANDS, AND AUSTRALIA.

8. GRANTING OF THE ORDER EX OFFICIO, TO LIFT THE
PREVENTIVE DETENTION OF THE DEFENDANTS, EXTENDING THE
DECISION TO THE CO-DEFENDANTS.

The decision issued in HC 124.306/R] was limited to examining
the preventive detention of the defendants in that specific case,
without addressing the position of the woman who underwent the
abortion, nor the criminal merits of the case. The focus was solely
on the preventive detention, which was revoked based on the main
argument of the unconstitutionality of the criminalization of
abortion until the first trimester of pregnancy, in line with other
countries that have decriminalized abortion.

The reportingjustice understood that if the criminal act was tainted
by unconstitutionality, there would be no just cause to maintain
the preventive detention. In other words, one cannot be detained
preventively for an act that is not considered typical due to a violation
of the Constitution and the principle of proportionality. This decision
applied only inter partes and remains isolated within the scope of the
STF. As demonstrated by the research conducted, few abortion cases
result in legal proceedings, and even fewer reach the STF through
diffuse constitutional review with such an innovative thesis.

The arguments used by the justices were repeated in Arguicdo de
Descumprimento de Preceito Fundamental - ADPF 442, which seeks to
decriminalize abortion with erga omnes effect.

On March 6, 2017, the Socialism and Liberty Party (PSOL) filed
ADPF 442 with the STF, requesting a constitutional interpretation
of articles 124 and 126 of the Penal Code to declare their partial non-

reception. The goal was to exclude voluntary abortion performed in
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the first 12 weeks of pregnancy from their scope, as these provisions are
deemed incompatible with the dignity of the human person, women’s
citizenship, and the promotion of non-discrimination. Additionally,
it argues that these provisions violate fundamental rights such as
the right to life, liberty, physical and psychological integrity, gender
equality, prohibition of torture or inhumane treatment, health, and
family planning. The aim is to guarantee the constitutional right
of women to voluntarily terminate a pregnancy according to their
autonomy, without requiring specific state permission, and to allow
health professionals to perform the procedure.

Itisimportantto note thatthe ADPF 442 requestis for the partial non-
reception of articles 124 and 126 of the Penal Code, as the permissive
provisions in the Code, such as the criminalization of abortion
performed against the woman'’s will, are deemed constitutional.

The ADPF author contends that the STF has already established
premises and a line of reasoning consistent with the request, based
on previous rulings (anencephaly, stem cells, and the revocation of
preventive detention in abortion cases - specifically: ADPF 54, ADI
3.510, and HC 124.306). The author acknowledges that abortion is
a “difficult case” due to its moral appeal, but argues that it is part of
women’s reproductive life and that criminalizing it lacks constitutional
reasonableness. The author requests the STF to address the
unconstitutionality of abortion criminalizationinlight of human dignity,
connected to essential constitutional rights and the proportionality test.

Justice Rosa Weber, the reporting justice, called for a public hearing
on August 3 and 6, 2018, to hear researchers, religious authorities,
scientists, activists, parliamentarians, doctors, sociologists,
theologians, etc. Some had registered in advance, while others were
invited to contribute with their experiences to the case’s judgment,

ensuring proportional representation of those against and those in
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favor of the request in ADPF 442. Many amicus curiae petitions have
been submitted, and many voices will be heard during the process. As
of now, there is no scheduled date for the judgment of ADPF 442.

This book engages with the arguments presented in ADPF 442, which
include the unconstitutionality of abortion criminalization, the need for
constitutional interpretation of the Penal Code, and the application of
proportionality to allow abortion. It also argues that restrictions can be
imposed as pregnancy progresses but always excluding criminalization in
cases where there is a risk to the woman’s life or health, sexual violation,
or severe malformation incompatible with life outside the womb.

Existing abortion laws tend to follow several models: the repressive
model (wWhere no abortion is allowed), the indication model (abortion
is permitted to save the woman’s life, or in cases of risk to physical or
mental health, in cases of rape, etc.), the period model (such as within 12
weeks), sometimes with only informational counseling (with or withouta
waiting period for the procedure), and others with dissuasive counseling
(to discourage abortion). These models may sometimes combine.

Sabadell and Dimoulis (2008, p. 331) also list a modelo de
autodeterminag¢do da gestante [self-determination model] that
would fully guarantee the woman'’s self-determination, preventing
state intervention and privatizing the abortion issue by leaving
the decision to the pregnant woman herself. The authors note that
they are unaware of any country that has fully liberalized voluntary
abortion without establishing time limits or other conditions.

It is important to highlight the existence of these models, as various
regulations are possible. This book defends the unconstitutionality of such
restricted criminalization as currently present in Brazil’s Penal Code.

In HC 124306, Justice Barroso deemed the criminalization of abortion
until the first trimester unconstitutional. ADPF 442 seeks the same

outcome. Carpizo (2015, p. 55) lists 33 countries that permit abortion up to
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12 weeks of pregnancy upon request by the woman. Some countries have
limits of 10, 16, or even 24 weeks, while a few do not impose limits.

The argument here is that there is legislative room for regulation
that respects the Federal Constitution and proportionality, as
outlined here. In ADPF 442, the request is for a constitutional
interpretation to set a 12-week limit, which is accepted in most
countries. However, would this remain consistent with the Federal
Constitution of 1988 if the limit were 10, 16, or 24 weeks? This is a
matter that could be subject to future constitutional review, should
federal legislation regulating abortion be enacted. This has already
occurred with other Constitutional Courts, such as those in the
United States, Germany, and Portugal. As abortion laws evolve, new
constitutional reviews become possible. What the STF must do is
provide constitutional boundaries, such as the fact that voluntary
abortion cannot be criminalized until the first trimester because it
violates the 1988 Federal Constitution.

The argument is made that the STF should, when necessary,
play a counter-majoritarian role in defending fundamental rights
that might be violated by the Legislative Branch, even if the
legislation conflicts with the Constitution and restricts, oppresses,
or discriminates against vulnerable or minority groups. Women
face a vulnerable social situation regarding the exercise of their
reproductive rights, particularly with the criminalization of abortion.
Therefore, even if a majority of the population or legislative body
believes in or defends the criminalization of abortion in all cases
(or even advocates for stricter laws), the STF’s role will always be to
protect the Constitution, even against the parliament.

This task would not violate the principle of separation of powers. This
is the teaching of Ferrajoli (2000, p. 94), who distinguishes between two
types of discretion: “political” discretion, which pertains to governmental
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functions, and “legislative and judicial” discretion, which is tied to the
interpretative and probative activities required in applying legal norms to
specific cases. These are two fundamentally distinct types of discretion
that come from different sources of legitimacy: political representation
in the first case, and adherence to the law in the second. To assume that
“reasonable controversies” regarding the meaning of applicable norms
should be resolved by a majority of legislators, rather than judges, and
that the “final word” on them belongs to the political community, would
be toreject the principle of separation of powers and fail to understand the
difference between legislation and jurisdiction, between the legislative
and judicial branches. Everything would be lost, as Montesquieu wrote, if
the judicial power were united with the legislative power. The separation
and independence of the judiciary from the legislative and executive
branches ensure its cognitive role, so that a judgment is valid and just not
because it is desired and shared by a political majority but because it is
based on correct findings of fact and law.

In other words, if the STF were to decide against the current public
opinion regarding the criminalization of abortion or the views of the
Brazilian Legislative Branch, it would not be violating the separation
of powers but rather upholding it. The legitimacy of its decisions
comes not from the desires of the majority but from adherence to
the law (in this case, adherence to the 1988 Federal Constitution).

Thus, the request made in ADPF 442 regarding the decriminalization
of abortion fits within the institutional structure of the STF’s counter-
majoritarian role in safeguarding fundamental rights. However,
legislative regulation is still needed regarding the model to be adopted,
and the Legislative Branch could play a role in reconciling opposing
positions by adopting decriminalization models that minimally
respect the defense of intrauterine life and the dignity of women, their

autonomy, health, reproductive rights, privacy, and freedom.
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Furthermore, the Judiciary, in fulfilling its constitutional duty, and
the Legislative Branch, should they regulate abortion decriminalization,
must implement and apply international human rights norms in this

regard. This issue will be examined in the next section.

3.6 THE NECESSARY REVISION OF BRAZILIAN LAWS ON
THE CRIMINALIZATION OF ABORTION ARISING FROM
INTERNATIONAL HUMAN RIGHTS TREATIES AND
INTERNATIONAL REGULATIONS*

Brazil is primarily part of two major international communities: the
United Nations (UN) and the Organization of American States (OAS).
Consequently, its membership entails adherence to an international
normative system that binds member states, resulting in multilateral
obligations both within the global system (UN) and the regional
system (OAS).

Within the UN, the aftermath of World War II brought Human
Rights back to the forefront as a crucial component of the new
framework for International Law. The Charter of the United Nations
(UN, 1945), in its preamble, reaffirmed faith “in the equal rights of men
and women,” and included, among the UN’s purposes, the promotion
of friendly relations among nations “based on respect for the principle
of equal rights” and the enjoyment of the rights proclaimed therein
“for all without distinction as to race, sex, language, or religion |[...]”
as provided in Articles 1-3, 13, 55, and 76 “c”.

At this initial stage, there was no intention to define, even

minimally, the content or scope of the principle of equality between
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men and women. Its inclusion in the Charter was derived from
the impact of atrocities committed by regimes whose policies
emphasized supposed differences among peoples, the inequity
among human beings, and the existence of superior and inferior
races — therefore inherently unequal®.

Shortly thereafter, the “Universal Declaration of Human Rights”
(UN, 1948)%, emerged, complementing, on a global scale and as an
instrument of general protection, what is commonly referred to as
the “legislative phase.” This phase was primarily concerned with
establishing fundamental international normative standards to
govern relations between states in the post-war period. As its name
suggests, the document aimed to enshrine the Fundamental Rights
of individuals rather than impose obligations on states or establish
mechanisms for monitoring their actions.

It can be observed a significant evolution in the concept of
equality, beginning with the Charter of 1945 and its affirmation of
the fundamental identity of all human beings from birth, grounded
in reason. This approach revitalized classical natural law concepts
concerning the universality of Human Rights.

Itisevidentthatthe Universal Declaration connected fundamental
rights with popular sovereignty and the notion of a Democratic State
by affirming, in Article I, that all human beings are born free and
equal in dignity and rights (UN, 1948). This statement definitively
rejected formulas based on traditional or charismatic authority, or
any other purportedly foundational element of state power.

Furthermore, Article II, paragraphs 1 and 2 of the Declaration
(UN, 1948), seeks to broadly extend the legal capacity of individuals
to enjoy the rights established therein. However, this effort arguably

results in an ineffective generalization, as there are circumstances
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in which it is lawful to discriminate among the recipients of the law
or the protection of the state.

Nevertheless, the Declaration made considerable progress by identifying
numerous instances where states are prohibited from discriminating. It
frequently employs terms such as “all” and “no one”, for example: Ninguém
serd mantido em escraviddo ou serviddo [No one shall be held in slavery or
servitude|, Ninguém serd submetido a tortura [No one shall be subjected to
torture], and Toda pessoa tem direito a liberdade de locomogdo [Everyone has
the right to freedom to come and go]*” (ONU, 1948).

By prescribing this, the Declaration established the limits for
social coexistence and state action in an absolute manner, without
any distinction. It is not so much the conceptualization of the
principle of equality, but the acceptable limits to inequality.

The Declaration, at no point, asserts that human beings should
remain in a state of absolute equality in rights and obligations
throughout their lives, or even that the state should contribute to this.
It simply sets the positive and negative boundaries to the inequality
inherent in the human condition, especially in relation to the State,
since its presupposition of existence is the general agreement of
wills under equal conditions, from which it naturally follows that the
state cannot treat citizens unequally, for better or for worse.

The United Nations only perfected the International Human Rights
Protection System in 1966 with the adoption of two major Covenants:
the “Covenant on Civil and Political Rights” and the “Covenant on
Economic, Social and Cultural Rights.” At this historical moment,
the protection of individuals was still “general” and “abstract,”
without taking into account their specificities and particularities. The
“specification” of the rights holder and the particularized protection
of women emerged within the United Nations only a decade later, with

the “Convention on the Elimination of All Forms of Discrimination
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Against Women” in 1979. This Convention faced significant resistance
from the vast majority of UN member countries.

Within the scope of human rights, the Convention on the Elimination
of All Forms of Discrimination Against Women was, among the UN
conventions, the one that received the most reservations from the countries
that ratified it.*® In other words, the international system for the protection
of women’s rights is not immune to gender discrimination within itself.»

In 1993, at the World Conference on Human Rights in Vienna, the
women’s movement raised the banner of struggle: “women’s rights
are also human rights,” as reflected in the “Vienna Declaration and
Programme of Action” (section 18), which affirmed that “the human
rights of women and girls are inalienable and constitute an integral
and indivisible part of universal human rights” (UN, 1993).

This was the first time that, in an international forum, it was
recognized that women'’s rights are human rights (Gilbert, 1997,
p. 177). This recognition was also revisited during the fiftieth
anniversary of the Universal Declaration of Human Rights (1948).

As the most recent international instrument, the International
Convention on the Elimination of All Forms of Discrimination
against Women brought significant progress to the UN’s regulation
of equality issues.

Firstly, in its Preamble (UN, 1979), the Convention recalls that
discrimination, in addition to violating the fundamental equality

between human beings,

is an obstacle to the participation of women, on equal terms with
men, in the political, social, economic and cultural life of their
countries, hampers the growth of the prosperity of society and

the family and makes more difficult the full development of the
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potentialities of women in the service of their countries and of

humanity [...].

Thus, discrimination is seen as harmful not only to women (the
primary beneficiaries of the norms) but to the entire global community,
broadening the concept of human rights to something that concerns
everyone, asitisnolonger possible to treat fundamental rights regarding
social coexistence separately, given that the greater goals of life on Earth
(peace, happiness) depend on protecting each group or individual.

Another notable advancement relates to the degree of state
commitment to protecting and promoting rights, such as the
inclusion in a country’s constitution of a ban on discrimination, or
effective access to courts to ensure rights.

Going further, Article 5 requires the State to take measures to:

a) To modify the social and cultural patterns of conduct of men
and women, with a view to achieving the elimination of prejudices
and customary and all other practices which are based on the idea
of the inferiority or the superiority of either of the sexes or on
stereotyped roles for men and women, and b) To ensure that family
education includes a proper understanding of maternity as a social
function and the recognition of the common responsibility of men
and women in the upbringing and development of their children, it
being understood that the interest of the children is the primordial

consideration in all cases. (UN, 1979)

In summary, this modern instrument for the protection of human
rights implies decisive state intervention to correct distortions, adopting
a clearly different stance from that which led to the promulgation of the

Universal Declaration of Human Rights just 31 years earlier.
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Furthermore, it advocates for affirmative measures to promote
equality between men and women, changing discriminatory
sociocultural patterns, eliminating the trafficking of women,
the exploitation of prostitution, and ensuring women’s political
participation, nationality, education, work, health, legal capacity,
and equality in the exercise of their legal rights regarding family life.

Compliance by State Parties with all these obligations set out
in the CEDAW Convention is monitored by the Committee on
the Elimination of Discrimination against Women — the CEDAW
Committee, as it is known. This represents a mechanism for access
to the global system, the UN, as outlined by the Convention itself
in Article 17 (UN, 1979). It is made up of 23 independent experts,
elected by a plenary session from each State Party, through a secret
ballot from a list of candidates nominated by the countries.

The Committee receives periodic reports submitted by State
Parties, accounting for their activities. These are studied and analyzed,
after which States are invited to participate in a public session of the
Committee for an entire day, engaging in a constructive dialogue on
priority issues. As the climax of the process, the Committee sends its
Final Observations to each State that is under analysis, recommending
specific attention and actions to be taken concerning the most
problematic aspects of the situation of women in each country.

The Committee also examines communications submitted
by individuals or groups of individuals who bring to its attention
violations of rights guaranteed by the Convention. This mechanism
was established by the Optional Protocol to the CEDAW Convention,
adopted on October 6, 1999.

The Optional Protocol thus creates mechanisms to ensure the
implementation of the Convention, providing the possibility for

specific reparations in individual cases. It also allows the Committee
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to emphasize the need for the adoption of effective remedies at the
national level in general (ONU, 1999).

Among these mechanisms are, in addition to individual
communications, investigations initiated when the Committee
receives reliable information regarding grave and systematic
violations of the rights of women guaranteed in the Convention,
committed by action or omission of the State.

Based on repeated decisions made in the context of Final
Observations, individual and group communications, and
investigations, the Committee develops General Recommendations
(GRs), which aim to interpret, update, and contextualize the rights
and obligations established in the CEDAW Convention, as a way to
encourage and facilitate its compliance by State Parties.

The Committee develops the General Recommendations (GRs)
based on its own experience, especially from the analysis of the
reports it receives, which allow the identification of the most
common difficulties in understanding and implementing the text of
the CEDAW Convention by the governments preparing the reports.

This means that the GRs are developed from the increasingly
creative and constructive dynamics of the human rights treaty bodies
and the United Nations system as a whole - including, among others,
Conferences and Special Rapporteurs’ Reports. The global social
dynamics, with its factual and value-driven transformations, receive
attention and space in the GRs of the Human Rights Committees,
which allow for an expansion of the interpretative possibilities of
international human rights protection norms®°.

The topic of abortion is not explicitly present in the CEDAW
Convention in its articles, although there is no doubt that the

protection of women’s health, which is explicitly established,
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encompasses the issue of abortion as it is a public health matter that
affects thousands of women worldwide®.

However, through the work of the CEDAW Committee, especially
the development of General Recommendations (GRs), the topic has
been debated and addressed.

GR No. 19, from 1992, states that violence against women is a form
of discrimination that severely impedes the enjoyment of rights and
freedoms on an equal footing with men. GR No. 19 further clarifies that
the definition of discrimination in Article 1 of the CEDAW Convention
includes violence based on sex, that is, violence directed at women
because they are women or that disproportionately affects them.

The Committee found that the periodic reports from States
Parties did not always appropriately reflect the close link between
discrimination against women, violence against women, and
violations of human rights and fundamental freedoms. Thus, the
full implementation of the Convention would require countries to
adopt measures to eliminate all aspects of violence against women.

GR No. 19, from 1992, expressly states in Article 22: A esterilizagdo
e 0 aborto obrigatorios afectam a saude fisica e mental das mulheres e
violam o seu direito de decidirem o numero e o espacamento entre as
suas criangas [Forced sterilization and abortion affect the physical
and mental health of women and violate their right to decide the
number and spacing of their children| (UN, 1992, p. 276). It also

establishes the following specific recommendations:

m) Os Estados Partes devem assegurar que sejam tomadas
medidas para prevenir a coer¢io no que respeita a fertilidade e
a reproducdo e assegurar que as mulheres ndo sejam forcadas

a procedimentos meédicos inseguros, como o aborto ilegal,
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devido a falta de servicos apropriados no que toca ao controle

da fertilidade. (ONU, 1992, p. 277-278)

M) STATE PARTIES SHOULD ENSURE THAT MEASURES ARE TAKEN TO
PREVENT COERCION CONCERNING FERTILITY AND REPRODUCTION
AND ENSURE THAT WOMEN ARE NOT FORCED INTO UNSAFE
MEDICAL PROCEDURES, SUCH AS ILLEGAL ABORTION, DUE TO THE

LACK OF APPROPRIATE SERVICES REGARDING FERTILITY CONTROL.

Itis noted, by the CEDAW Committee, the concern in establishing
a right to family planning, in the sense that a woman should be
able to decide whether she wants to have children or not, as well as
the spacing between them, considering a situation of violence and
discrimination the inability to exercise this right, due to the lack of
appropriate services in terms of fertility control. States must adopt
measures to prevent any coercion in the exercise of this right, so that
women are not forced to seek risky procedures and illegal abortions.

Therecent General Recommendation No. 35, from 2017, on gender-
based violence against women, updating General Recommendation

No. 19/1992, deepens this discussion and establishes that

18. Violations of women’s sexual and reproductive health and
rights, such as forced sterilization, forced abortion, forced
pregnancy, criminalization of abortion, denial or delay of
safe abortion and/or post-abortion care, forced continuation
of pregnancy, and abuse and mistreatment of women and
girls seeking sexual and reproductive health information,
goods and services, are forms of gender-based violence that,
depending on the circumstances, may amount to torture or

cruel, inhuman or degrading treatment. (UN, 2017)
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In General Recommendation No. 35 (2017), the CEDAW
Committee explicitly states that the criminalization of abortion
and the forced continuation of a pregnancy constitute gender-based
violence, and depending on the circumstances, may even amount to
cruel treatment and be equated with torture.

In its 2012 Final Observations® on Brazil’s report, the CEDAW

Committee stated.:

Saude

28. O Comité reconhece que os servicos de saude do pais estdo
em expansio e que o Estado implementou uma série de medidas
destinadas a reduzir a taxa de mortalidade materna, tais como
a criagdo do programa “Rede Cegonha” (2011). No entanto,
assinala que esse programa pode ndo abordar suficientemente
todas as causas de mortalidade materna, por se concentrar
apenas em servicos de cuidados as mulheres gravidas. Lamenta
que as mulheres que se submetem a um aborto ilegal continuem
a enfrentar sanc¢des criminais no Estado-Parte e que o gozo da
saude sexual e reprodutiva das mulheres e dos seus direitos
esteja sendo prejudicado por uma série de projetos de lei
em analise no Nacional Congresso, como a Lei n ° 478/2008
(Estatuto do Nascituro). O Comité é ainda mais preocupado
com a feminizacdo da infeccdo pelo HIV/AIDS.

29. O Comité insta o Estado-parte a: a) continuar seus
esforcos para aumentar o acesso das mulheres aos cuidados
de saude e monitorar e avaliar a implementacdo do programa
“Rede Cegonha” visando a reduzir efetivamente a taxa de
mortalidade materna, em particular, no dmbito grupos de
mulheres desfavorecidas; b) Agilizar a revisdo da legislacdo
que criminaliza o aborto, a fim de eliminar as disposi¢des
punitivas impostas as mulheres, como ja recomendado pelo
Comité (CEDAW/C/BRA/CO/6, paragrafo 3.); e colaborar com
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todos os intervenientes na discussdo e analise do impacto do
Estatuto do Nascituro, que restringe ainda mais os jd estreitos
motivos existentes que as mulheres facam abortos legais,
antes da aprovacao pelo Congresso Nacional do Estatuto do
Nascituro. (CEDAW/C/BRA/CO/7, 2012, S/p)

HEALTH. 28. THE COMMITTEE ACKNOWLEDGES THAT THE
COUNTRY’S HEALTHCARE SERVICES ARE EXPANDING AND THAT
THE STATE HAS IMPLEMENTED A SERIES OF MEASURES AIMED
AT REDUCING MATERNAL MORTALITY RATES, SUCH AS THE
CREATION OF THE “REDE CEGONHA” PROGRAM (2011). HOWEVER,
IT NOTES THAT THIS PROGRAM MAY NOT SUFFICIENTLY ADDRESS
ALL CAUSES OF MATERNAL MORTALITY, AS IT FOCUSES ONLY ON
SERVICES FOR PREGNANT WOMEN. IT REGRETS THAT WOMEN WHO
UNDERGO ILLEGAL ABORTIONS CONTINUE TO FACE CRIMINAL
SANCTIONS IN THE STATE PARTY AND THAT THE ENJOYMENT OF
WOMEN’S SEXUAL AND REPRODUCTIVE HEALTH AND RIGHTS IS
BEING UNDERMINED BY A SERIES OF BILLS BEING CONSIDERED
IN THE NATIONAL CONGRESS, SUCH AS BILL NO. 478/2008 (THE
STATUTE OF THE UNBORN CHILD). THE COMMITTEE IS EVEN MORE
CONCERNED WITH THE FEMINIZATION OF HIV/AIDS INFECTION.

29. THE COMMITTEE URGES THE STATE PARTY TO:

A) CONTINUE ITS EFFORTS TO INCREASE WOMEN’S ACCESS
TO HEALTHCARE AND MONITOR AND EVALUATE THE
IMPLEMENTATION OF THE “REDE CEGONHA” PROGRAM, WITH THE
AIM OF EFFECTIVELY REDUCING THE MATERNAL MORTALITY RATE,
PARTICULARLY AMONG DISADVANTAGED GROUPS OF WOMEN;

B) EXPEDITE THE REVIEW OF THE LEGISLATION THAT
CRIMINALIZES ABORTION, IN ORDER TO ELIMINATE THE PUNITIVE
PROVISIONS IMPOSED ON WOMEN, AS ALREADY RECOMMENDED
BY THE COMMITTEE (CEDAW/C/BRA/CO/6, PARAGRAPH 3); AND
COLLABORATE WITH ALL STAKEHOLDERS IN DISCUSSING AND
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ANALYZING THE IMPACT OF THE STATUTE OF THE UNBORN CHILD,
WHICH FURTHER RESTRICTS THE ALREADY NARROW GROUNDS
UNDER WHICH WOMEN MAY SEEK LEGAL ABORTIONS, PRIOR TO
THE APPROVAL OF THE STATUTE BY THE NATIONAL CONGRESS.
(CEDAW/C/BRA/CO/7, 2012, NO PAGE)

The Committee observes that it has been recommending to
Brazil a review of the Penal Code with respect to the criminalization
of abortion, and expresses concern over the existence of legislative
bills currently under consideration that, instead of revising the
criminalization, would further restrict abortion. This represents a
step backward in light of international recommendations.

Furthermore, at the international level, the Cairo Declaration
(International Conference on Population and Development, 1994 -
ICPD) states that abortion should not be promoted as a method of
family planning in any case (ONU, 1994).

As Piovesan (2007, p. 60) explains, the 1994 Cairo Conference
on Population and Development established important ethical
principles regarding reproductive rights, affirming the right to have
control over sexual and reproductive health as a fundamental right.
Women have the individual right and social responsibility to decide
on exercising motherhood.

However, it was only at the International Women’s Conference in
Beijing, 1995 (section 106, “k”) (ONU, 1995), that further progress
was made, with all governments being urged to strengthen their
commitment to women'’s health; to address the effects of abortions
performed in inadequate conditions as an important public health
issue; to reduce reliance on abortion by providing broader and
improved family planning services; and, ultimately, to consider
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the possibility of reforming laws that impose punitive measures on
women who have undergone illegal abortions.

The Committee on Economic, Social and Cultural Rights (CESCR)
also recommended that Brazil review its criminalizing abortion
legislation, addressing it as a serious public health problem. The
Committee recommended allowing abortion without restrictions
(Piovesan, 2007, p. 62).

Similarly, the UN Human Rights Committee stated in 2005 that
denying access to legal abortion is a violation of the woman’s most
basic rights (Piovesan, 2007, p. 63).

On October 30, 2018, the UN Human Rights Committee approved
General Comment No. 36 on the right to life, which stated that States

must facilitate access to abortion to protect the life and health of women:

8. Although States parties may adopt measures designed to
regulate voluntary termination of pregnancy, those measures
must not result in violation of the right to life of a pregnant
woman or girl, or her other rights under the Covenant. Thus,
restrictions on the ability of women or girls to seek abortion
must not, inter alia, jeopardize their lives, subject them to
physical or mental pain or suffering that violates article 7 of the
Covenant, discriminate against them or arbitrarily interfere
with their privacy. States parties must provide safe, legal and
effective access to abortion where the life and health of the
pregnant woman or girl is at risk, or where carrying a pregnancy
to term would cause the pregnant woman or girl substantial pain
or suffering, most notably where the pregnancy is the result of
rape or incest or where the pregnancy is not viable. In addition,
States parties may not regulate pregnancy or abortionin all other
cases in a manner that runs contrary to their duty to ensure that
women and girls do not have to resort to unsafe abortions, and
they should revise their abortion laws accordingly. For example,
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they should not take measures such as criminalizing pregnancy
of unmarried women or applying criminal sanctions to women
and girls who undergo abortion or to medical service providers
who assist them in doing so, since taking such measures
compels women and girls to resort to unsafe abortion. States
parties should remove existing barriers to effective access by
women and girls to safe and legal abortion, including barriers
caused as a result of the exercise of conscientious objection
by individual medical providers, and should not introduce
new barriers. States parties should also effectively protect
the lives of women and girls against the mental and physical
health risks associated with unsafe abortions. In particular,
they should ensure access for women and men, and especially
girls and boys, to quality and evidence-based information and
education on sexual and reproductive health and to a wide
range of affordable contraceptive methods, and prevent the
stigmatization of women and girls who seek abortion. States
parties should ensure the availability of, and effective access to,
quality prenatal and post-abortion health care for women and

girls, in all circumstances and on a confidential basis. (UN, 2018)

Finally, the precedents of the European Court of Human Rights
(ECHR) emphasize that the fetus does not hold an absolute right to life
that supersedes the rights of the woman. The Court has recognized
that laws permitting abortion do not violate Article 2 of the European
Convention, which protects the right to life (Piovesan, 2007, p. 64).

In this context, it can be argued that Brazil, as part of the
International Human Rights Protection System, has an explicit

commitment to the decriminalization of abortion
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FINAL CONSIDERATIONS

E, hoje, temos falado: um debate respeitoso sobre o aborto exige
também sutileza intelectual, delicadeza de espirito, altruismo e

generosidade.

AND, TODAY, WE SAY: A RESPECTFUL DEBATE ON ABORTION
ALSO REQUIRES INTELLECTUAL SUBTLETY, DELICACY OF SPIRIT,

ALTRUISM, AND GENEROSITY.

Silvia Pimentel, Género e direito

Throughout the development of this book, it became clear that
the issue is not about being for or against abortion. However, people
invariably feel compelled to take one of the sides in the debate and see
each other as enemies, with no willingness to listen to one another. As
Dworkin (2003, p. VIII) states in the preface to his work Dominio da Vida:
aborto, eutandsia e liberdades individuais, how can one hope to dialogue
with people willing to shoot doctors in front of abortion clinics?

How can one dialogue with those who treat women who have

abortions as cruel murderers of defenseless fetuses?
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The preface author of this book, Silvia Pimentel, would say: with
sutileza intelectual, delicadeza de espirito, altruismo e generosidade
[intellectual subtlety, delicacy of spirit, altruism, and generosity].

Given the challenge, efforts were made to write this work and
produce a scientific discourse that is, at the same time, human—
raising hypotheses, formulating questions, seeking methodology and
readings, while never forgetting the women being spoken about: their
stories, their pain, their choices, their fears, and their anguish, which
emerged in the hundreds of police inquiries and legal cases studied.

This book argues that the criminalization of abortion in Brazil
violates the Federal Constitution of 1988, discriminates against
women, and does not meet the proportionality required for such a
significant restriction of women’s fundamental constitutional rights.
The decriminalization and regulation of abortion are compatible
with protecting the fetus’s right to life, provided that this right is not
understood as absolute and the secular nature of the state is respected.

In addressing the right to life established in the Federal
Constitution of 1988, it was concluded that it is not an absolute
right. Although life is protected from conception by the American
Convention on Human Rights, this protection is qualified by the
phrase “in general,” which was included precisely to allow for
permissive abortion legislation. The moment life should be protected
and the way it should be protected are political decisions, choices
that are not dictated by biology or religion but by law.

The criminalization of abortion violates the human dignity of
women and the related constitutional rights related to it: liberty, self-
determination, diversity, privacy, intimacy, reproductive health, and
family planning. It is the mission of the Supreme Court to ensure the
realization of these rights through constitutional review, providing

an interpretation in line with the Constitution. This role does not
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violate the constitutional principle of the separation of powers, as
the judiciary’s countermajoritarian function includes protecting
fundamental rights through constitutional review.

This is a role that several constitutional courts worldwide have
fulfilled since the 1970s.

The criminalization of abortion also violates the International
Human Rights Protection System, which has clear directives
concerning Brazil’s obligation to decriminalize abortion.

The criminalization of abortion does not pass the test of
proportionality: it is not adequate, necessary, or strictly proportional.
Criminalization does not prevent abortions, which continue to
occur at significant rates, and it does not protect fetal life. Instead,
it results in women’s deaths and irreparable harm due to unsafe
and clandestine procedures. There are less restrictive means that
would protect fetal life more effectively, such as sexual education,
access to family planning methods, social policies, and support for
motherhood, among others. In short, there are no positive impacts
of abortion prohibition that justify it.

The criminalization of abortion is selective toward poor, black,
and low-educated women, causing additional pain and suffering
beyond the abortion itself. Furthermore, it demonstrates extremely
low efficacy as a secondary deterrent, as shown by empirical research
conducted in the First Jury Tribunal of Sdo Paulo.

Finally, it was observed that the criminalization of abortion
stems from a legal framework that remains patriarchal, sexist,
and masculinist, using abortion laws as a way to control women’s
sexuality and bodies.

AsMarcia Tiburi (2014) puts it, some argue that abortion is a matter of
the embryo’s “life” rather than the “life,” “body,” or desires of women.

In doing so, they attempt to portray abortion as a general issue, rather
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than one that concerns real women — historical and political beings —
and the pregnant woman who is not respected as an individual in her
human singularity. The supposed desire to be a mother is constantly
juxtaposed with the “unthinkable” desire not to be one.

A woman who does not wish to be a mother must “pay criminally”
for her refusal.

Decriminalizing abortion means allowing women to make their

moral choices with autonomy and responsibility.
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NOTES

1 All reports of abortions mentioned in the epigraphs of the chapters in this book
occurred between 1990 and 2012. They were processed before the First Jury
Court of Sdo Paulo’s Capital and were extracted from case files. The names are
fictional, but the stories are true. They reveal the pain and suffering inflicted by the
criminalization of abortion on hundreds of women “selected” by the penal system:
the most vulnerable ones.

2 Danda Prado (2007, p. 13-16) states that abortion is currently one of the most
explosive words in our everyday language, laiden with taboos and prejudice. After
analyzing the term across various dictionaries, including those in other languages,
the author clarifies that termination of pregnancy is the correct term used in
medical circles, whereas abortion is a colloquial corruption of the word. Drezett
and Pedroso (2012, p. 35) note that the World Health Organization (WHO) clinically
defines the termination of pregnancy as the interruption of pregnancy up to the
22nd week, with the product of conception weighing less than 500 grams. In this
book, the commonly used term “abortion” has been adopted, even when referring
to the process of termination of pregnancy, without making a distinction.

3 The controversy surrounding the issue is evident in public opinion surveys. A
headline from the newspaper Folha de Sao Paulo on August 22, 2018, stated that the
majority of Brazilians remain opposed to the legalization of abortion, according to
data obtained by the Data Folha Institute. The article, despite the headline, revealed
that, in fact, the proportion of people supporting the maintenance of the current
laws had decreased from November 2015 to the date of the survey, dropping from
67% t059%. This indicates a decline in the number of people who believe abortion
should remain criminalized. However, the majority still oppose legalization, as
59% of respondents argue that abortion should be criminalized, except in the cases
permitted by the Penal Code. The publication Mulheres Brasileiras e Género nos
Espacos Publico e Privado (2010) presents a survey in which 2,365 women and 1,181
men from 25 states were interviewed. Among the women, 30% believe that those
who have an abortion should not be punished, while 48% think they should be;
32% favor prison or other severe punishment, and 17% support other punishments
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instead of imprisonment. Among the men interviewed, 23% believe that women
who have an abortion should not be punished, while 52% think they should be;
37% favor prison or other severe punishment, and 15% support other punishments
instead of imprisonment.

The portion concerning the application of questionnaires led to the article titled
“Ttineraries and Methods of Legal Abortion in Five Brazilian Capitals” (DINIZ;
MEDEIROS, 2012). This part of the research showed that most of the women
interviewed had undergone only one abortion, but one in four had two abortions,
and one in seventeen had three abortions. The majority of the abortions occurred
among young women up to 19 years old, many of whom already had children. There
is a prevalence of abortions among Black women. The primary abortion method is
a combination of herbal teas and “citotec” (misoprostol), with the procedure being
finalized in hospitals. This was the qualitative stage of the National Abortion Survey
(PNA).

At the public hearing held on August 3, 2018, by the Federal Supreme Court
(STF) in the context of ADPF 442, numerous disputes arose regarding the data
presented during various speeches. This was particularly evident following the
presentations by the representative of the Ministry of Health and the author of
the National Abortion Survey (PNA), who was also referenced in several other
speeches. The representative of the Ministry of Health emphasized that the burden
of voluntary pregnancy termination in Brazil is very high, with an estimated nearly
one million unregulated procedures occurring annually. These procedures are
conducted clandestinely and, in most cases, unsafely. Unsafe procedures result in
the hospitalization of more than 250,000 women each year, approximately 15,000
complications, and 5,000 cases of severe hospitalization, leaving women on the
brink of death. This scenario caused the death of 203 women due to unsafe abortion
procedures in 2016 (one death every two days), totaling over 2,000 maternal deaths
in the past 10 years. In 2016, two deaths from abortion occurred every two days,
predominantly affecting young, Black women with low levels of education (Brazil,
2018b, p. 18).

Although medical literature distinctly names the various stages of intrauterine life,
using the term “embryo” to refer to the product of conception up to the 8th week
of gestation and “fetus” from the gth week onward, for the purposes discussed
and developed throughout this work, such terminological precision is deemed
unnecessary. Both terms are used interchangeably to refer to the unborn being.
Accordingly, the definitions are as follows: “Embryo: the human being in its early
stages of development, that is, from the end of the second week to the end of the
eighth week, when general morphogenesis is completed. [...|] Fetus: the human
organism in development, from the ninth week of gestation until birth” (Zago &
Covas, 2000, p. 18-19).

Abortion is considered unsafe when performed in precarious sanitary conditions
and /or by unqualified individuals (Drezett & Pedroso, 2012, p. 35).
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Saffioti (1999, p. 157) argues that the primary manifestation of the concept of
gender lies in the idea that it is necessary to learn to be a woman, as femininity
is not determined by biology or simply by anatomy but is constructed by society.
Evidently, Beauvoir did not have access to the arsenal of concepts and theories
available today, but she undoubtedly addressed the essential point. It took
three decades from the first formulation of the concept of gender to build this
theoretical body. In the conference “O Segundo Sexo a luz das teorias feministas
contemporaneas” (The Second Sex in Light of Contemporary Feminist Theories),
delivered in Bahia in 1999 to celebrate the 5oth anniversary of the book, Saffioti
deepens this analysis, exploring various aspects of Beauvoir’s work.

The original was published in 1975 as: The Traffic in Women: Notes on the “Political
Economy” of Sex. In Reiter, Rayna (ed.). Toward an Anthropology of Women. New York:
Monthly Review Press. For the writing of this work, the pioneering 1993 translation
by the SOS Corpo organization from Recife was used, which is a mimeographed text.
In 2017, the Ubu publishing house published a translation for the first time in Brazil.
““Traffic in Women’ originated in the early days of the second wave of feminism,
when many of the women who had been active in the late 1960s were trying to come
up with an idea of how to think about and understand the oppression of women”
(Rubin, 2003, p. 157). In 2011, 36 years after the publication of this text, Gayle Rubin
published Deviations, through Duke University Press, where she compiled several
of her previously published works from the last 40 years, including “The Traffic,”
offering new reflections on it, calling them “The Trouble with Trafficking in
Women.” In this article, the author (2011, p. 86) draws attention to the problem with
the title of her article published in 1975, using the term “traffic,” which is associated
with the international trafficking of women for prostitution purposes. She highlights
that when the article was published in France, the word “traffic” was changed to
“transactions,” precisely because of this frequent association, and emphasizes
that she did not write about the trafficking of women in that more common sense
of the term and does not adopt the persistent contemporary confusion between
trafficking and prostitution. On the contrary, she opposes it. From this point, the
article addresses this specific theme. She mentions that in 1975, when she wrote and
published The Traffic, she never imagined, not even in her worst nightmares, that the
term would become associated with the crusade against prostitution at the end of the
20th century. Nor did she anticipate that part of the feminist movement would unite
with anti-feminist conservatives and evangelical groups under the banner of fighting
human trafficking and criminalizing or abolishing prostitution instead of advocating
for better economic conditions for women and social power. She also says that she
could never have dreamed that anyone would think that the article’s title pointed to
anti-prostitution laws, and if she had imagined these possibilities, she would have
diligently sought out another title for her article.

Joan Scott explicitly critiques Gayle Rubin’s idea by pointing out that some
researchers, particularly anthropologists, have reduced the use of the gender
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category to the kinship system (focusing on the domestic sphere and family as the
foundation of social organization). However, Scott argues that a broader perspective
is needed, one that includes not only kinship but also (particularly for complex
modern societies) the labor market (a sexually segregated labor market is part of the
gender construction process), education (socially masculine educational institutions,
whether single-sex or coeducational, are part of the same process), and the political
system (universal male suffrage is part of the gender construction process). According
to the author, it makes little sense to limit these institutions to their functional utility
for kinship systems or to claim that contemporary relationships between men and
women are products of earlier kinship systems based on the exchange of women.
Gender is constructed through kinship, but not exclusively; it is also constructed in
the economy, in political organization, and, at least in current society, operates largely
independently of kinship. However, it is worth noting that the critique of Gayle Rubin
seems unfair, considering that Scott herself acknowledges that gender is constructed
through kinship, and given that Gayle Rubin does not use only the kinship system for
understanding the gender category but also psychoanalysis and Marxism.

The January 2017 special edition of the National Geographic Brasil magazine
addressed what it called “The Gender Revolution.” The magazine presented a
glossary of 26 terms that aim to redefine “gender,” including agender, androgynous,
gender binary, cisgender, gender conformist, neutral spectrum, gender expression,
gender fluidity, genderqueer, gender identity, gender nonconformist, intersex,
LGBTQ, non-binary or neutral language, gender marker, non-binary gender,
sexual orientation, pronouns (e.g., todxs, amigues, menines - In recent years,
some Portuguese speakers, especially within activist and academic circles, have
adopted gender-neutral language as an alternative to the traditionally gendered
grammatical structure of the language. Unlike English, which has widely accepted
neutral terms such as they/them, Portuguese nouns and adjectives typically reflect
a binary system (amigos/amigas, todos/todas, meninos/meninas). To create neutral
forms, some speakers replace gendered endings with alternatives like “-e” (amigues,
menines) or non-standard symbols like “x” (todxs). However, these forms remain
largely informal and are not recognized by official language authorities.), queer,
biological sex, puberty suppression, transsexual, and transgender. The magazine
stated that gender is an amalgamation of various elements: chromosomes (X and
Y), anatomy (internal sexual organs and external genitalia), hormones (relative
levels of testosterone and estrogen), psychology (the gender identity assumed by
the individual), and culture (gender behavior defined by society). Sometimes,
individuals born with the chromosomes and genitalia of one sex realize they are
transgender, meaning that, in terms of gender identity, they feel more aligned with
the opposite sex — or, in some cases, with no specific gender at all.

In the article Ontogénese e filogénese do género, Saffioti (2009b, p. 21) emphasizes
that she understands gender as far broader than patriarchy, insofar as patriarchy
involves hierarchical relationships among socially unequal beings, while gender
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also encompasses egalitarian relationships. Thus, patriarchy represents a specific
instance of gender relations. Consequently, patriarchy qualifies gender —
patriarchal order of gender.

Reading Vladimir Safatle’s afterword in Judith Butler’s Giving an Account of Oneself
offers valuable insights into Butler’s theory of deconstructing the notion of gender as
identity. While recognition theory emphasizes the possession of identity, including
gender and sex, queer theory introduces the concept of gender dispossession.
Translator Note (NT): The term “travesti” in Latin America, particularly in Brazil,
refers to a specific transfeminine identity that is distinct from both cisgender
women and binary trans women. Travestis often undergo body modifications,
such as hormone therapy and surgeries, but do not necessarily identify within the
male-female binary as understood in Western trans narratives. The term carries
a strong sociopolitical significance, as travestis have historically faced high levels
of discrimination, marginalization, and violence while also being key figures in
LGBTQ+ activism. Unlike the English word “transvestite”, which has fallen out of
common use and often carries outdated connotations, “travesti” remains a self-
identification term with deep cultural and political meaning.

Author’s Note: when a person lives in alignment with their biological sex and their
gender identity, they are referred to as cisgender.

Bittencourt (2017, p. 122) highlights that the discourse of the Schools without
Ideology movement deliberately conflates partisanship with politics, aiming
precisely to strip the educational sphere of the essential analysis of concrete
political praxis. The Schools without Ideology project, which claims to fight against
the manifestation of ideologies in education, is itself ideological.

Its founder is said to be Miguel Francisco Urbano Nagib, who identifies himself as
the coordinator of the movement, whose website is www.escolasempartido.org.
See: Carnio (2009), Albagnano (2007), Mautner (2011) and Stoppino (2008-2010).
This topic has already been addressed in some previous papers. In this book,
it is explored in greater depth and analyzed in light of the constitutional duty to
decriminalize abortion.

It is important to note that there are movements of Catholic and Evangelical
women advocating for the decriminalization of abortion, as well as members
within the church itself. During the public hearing convened by Minister Rosa
Weber, rapporteur of ADPF 442, on August 3 and 6, 2018, some religious figures
expressed support for the decriminalization of abortion. Among them were Maria
José Rosado Nunes, director of the organization Catholics for the Right to Decide;
Lutheran pastor Lusmarina Campos Garcia from the Institute of Religious Studies;
and Rabbi Michel Schlesinger, however less directly than the first two. Pastor
Lusmarina stated that the state must not confuse crime with what is considered
sin. She added that the Bible does not condemn abortion and highlighted that the
most significant religious argument against abortion—the commandment “Thou
shalt not kill”—was not universally applied in the Bible, as it allowed for killing
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foreigners, adulterous women, and enemies. She argued that linking abortion to
this commandment is a manipulation of the biblical text. Maria José pointed out
that many Catholic women undergo abortions and emphasized that poor women
are the ones who suffer most from the consequences of clandestine procedures.
“We cannot continue to turn a blind eye to this reality. The Constitution must
be upheld, and religion must welcome rather than judge” (2018a). In 2018, an
Evangelical Women’s Front in favor of abortion decriminalization was established.
The same study also notes that there is significant cohesion in the behavior
of politicians belonging to the Frente Parlamentar Evangélica [Evangelical
Parliamentary Front]. They are supported by a qualified staff that assists them in
their daily work in the National Congress, providing information, maintaining
connections with their constituencies, organizing meetings, and engaging in
dialogue with judges, ministers, and government secretaries.

The research Religido e Politica [Religion and Politics] (Vital & Lopes, 2012, p. 169)
offers an insightful analysis of the ambiguity between secular and confessional state
in Brazil, noting that, from a strictly legal perspective, Brazil has been a secular state
since the first republican constitution (1891), as is extensively mentioned in several
works addressing the issue of religion in the public space in the country. However,
in practice, one finds situations that contradict this principle, such as the funding of
religious activities with public resources (such as shows, walks, etc.), the presence of
religious symbols and rituals in the Legislative, Executive, and Judicial branches, the
hiring of confessional religious education teachers, and more. Similarly, in another
extensive work analyzing secularism and reproductive rights for women, Laicidad y
derechos reproductivos de las mujeres en la jurisdiccion constitucional latinoamericana,
Alberto Abad Sudrez Avila (2015, p. 5) affirms that although there is a formal
separation in Latin American countries, many principles of the Catholic religion
remain embedded in Positive Law, in areas such as family roles, marriage, divorce,
sexual diversity, abortion, etc., due to the region’s predominantly Catholic nature.
Jorge Miranda (1993, p. 355) also provides a schematic framework for the
relationships between the state and religious confessions, as revealed by history and
Comparative Law. The author envisions the possibility of identification between
State and religion, in which case the State would be confessional, where there
may be either the dominance of religious power over political power (theocracy)
or the dominance of political power over religious power (caesaropapism); non-
identification (secular state), where there may be union between the State and
a religious confession (state religion) or separation, with the separation being
either relative (with special, privileged treatment of one religion) or absolute
(with equality among religious confessions); and, finally, opposition of the State
to religion, which may be relative (secularist state) or absolute (atheist state - or of
negative confessionalism).

Many constitutional law books and manuals were consulted in the preparation of this
book, as these works are typically the initial and basic references for undergraduate
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students or those preparing for public exams. No discussions were found addressing
the correlation between constitutional law on life, abortion, and constitutional rights
related to the decriminalization of abortion in the following works: Lenza (2013);
Bonavides (1996); Temer (1993); Teixeira (1991); Bastos (1999); Ferreira Filho (2015).
Sonia T. Felipe and Fabiola de Castro Cardoso (2010a, 2010b) addressed this issue
from a bioethical perspective in two articles discussing the moral status of humans
in embryonic and fetal states, analyzing both the conservative and liberal positions.
the authors base their analysis on the thoughts of four key scholars. The conservative
position regards abortion as equally immoral as the killing of adult humans. this
argument is grounded in the principle of potentiality, asserting that every living
human being is a person with potential. according to this view, all humans — adults,
embryos, fetuses, and newborns — share the same 46 chromosomes. In contrast, the
liberal position defines a person as a moral agent capable of taking responsibility for
their actions in accordance with secular morality. Becoming a person, according to
this perspective, requires the development of one’s own moral authority.

In January 1977, the president of Catholics for Christian Political Action filed
a petition with the Inter-American Commission on Human Rights against the
United States of America and the state of Massachusetts. The person whose rights
were allegedly violated was referred to as “Baby Boy,” the name by which the case
became known. The pregnant individual was a 17-year-old teenager. It was claimed
that the victim (Baby Boy) had been killed by the abortion process performed
at a Boston hospital, in violation of the right to life set forth in the American
Declaration of the Rights and Duties of man and the right to life from conception,
in general, as outlined in the American Convention on Human Rights. The doctor
who performed the abortion was initially convicted of manslaughter and then,
on appeal, was acquitted by the Supreme Judicial Court of Boston. The petitioner
argued that the U.S. Supreme Court’s decision (Roe v. Wade) in 1973, which allowed
abortion, violated the American Declaration of Human Rights. it was also argued
that the fetus was about six months old and, therefore, under the u.s. supreme
court’s decision, a “protectable exception” would apply, as there was extrauterine
viability. In the report from the Inter-American Commission, the tensions between
states during the drafting of the “right to life” in the american declaration of
human rights were thoroughly explained. It was noted that in the initial document,
which served as the basis for the discussion, the life of the unborn was consciously
and deliberately protected, since there were countries in the region that allowed
abortion under certain circumstances (protection of the health and life of the
pregnant woman, sexual violation, economic reasons). These countries wanted
to maintain their domestic laws, which would violate the international document
if the right to life was protected to that extent. The same debate, with the same
reasons, occurred during the drafting of the American Convention on Human
Rights, which adopted the protection of life from conception with the clause “in
general,” allowing for the conventionality of permissive abortion laws to varying
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degrees. In other words, neither the American Declaration of Human Rights nor
the American Convention on Human Rights ever intended to prohibit abortion in
the region’s countries or even to state that the right to life would be an absolute
right. The final decision in the Baby Boy case was that the United States had not
violated the American Declaration of Human Rights. It should be noted that the
U.S. did not ratify the American Convention, so it was not bound by this treaty,
which was set aside by the Inter-American Commission on Human Rights (OAS,
1981, our translation).

Judgment of November 28, 2012. Andrea Barreto (2017), in a paper that analyzes the
impact of the Case Artavia Murillo v. Costa Rica (wWhich deals with the prohibition
of fertilization in vitro in Costa Rica) on the right to abortion, emphasizes the
interpretation of the Inter-American Court regarding the right to life provided for
in the Inter-American Convention on Human Rights, as it was concluded that the
protection of the unborn is different from the protection of the born individual,
that women’s rights must be taken into account when analyzing this protection
and that the Court has openly opposed norms that absolutely prohibit abortion,
as they do not make a balancing judgment between the gradual and incremental
protection of life and the rights of pregnant women

Foranalternative reading, refer to the work Inviolability of the Right to Life organized
by Ives Gandra da Silva Martins and Paulo de Barros Carvalho (2013) in their various
articles. Specifically, Martins (2013, p. 13) is mentioned, who offers an interpretation
of the American Convention on Human Rights without acknowledging that the
protection of the right to life from conception is “in general” and omits the fact
that the term “in general” was deliberately included by countries to allo abortion in
their domestic legislation. He also fails to mention the interpretation by the Inter-
American Commission and the Inter-American Court regarding the right to life,
understanding it as not absolute and the need for balancing in order to protect the
rights of the pregnant woman.

Also referenced in the same work is an article by Fernandes (2013, p. 82-84), who
cites biblical passages to argue that abortion has always been punished. The author
further mentions that clandestine abortion serves a specific group of women who
do not want their pregnancy to become public, for various reasons: they are married
and pregnant from extramarital relations, they are daughters of wealthy people and
fear damaging their public image, or they do not want to face long waiting lines in
hospitals, among others. Essentially, the articles in the book defend an absolute
right to life from conception and treat the issue of abortion as “anticipation of
death,” labeling women who undergo abortion as murderers.

In this regard, the article by Reva B. Siegel (2016) addresses the influence of the
U.S. and German decisions on the Constitutional Courts of Mexico, Ireland, Spain,
Colombia, and Portugal.

See the documentary Roe vs. Wade: Women’s Rights in the United States (2018), which
portrays the entire political struggle from 1973, when the Roe v. Wade decision
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was made by the U.S. Supreme Court, to the present day, where there is a strong
polarization between those in favor of and those against abortion in the U.S. The
documentary shows the intense battle to increasingly restrict abortion possibilities
within the limits permitted by the Supreme Court’s decision, through state laws
regulating abortion access. Since 2010, over 300 restrictions on abortion have been
passed. Before 1960, abortion was illegal in the U.S. The case brought to the Supreme
Court involved a pregnant woman from Texas who wanted to have an abortion
for financial reasons. The documentary demonstrates how the debate became
politicized, with support for pro-choice not always aligning with being a Democrat.
Several Republicans, before the intense polarization, were pro-choice, but due to
pressure from Christian groups, they shifted to a pro-life stance. In the 1980s, the
debate became partisan with the goal of obtaining votes from Christian voters. In
1992, the case Planned Parenthood v. Casey redefined Roe v. Wade by adopting the
‘undue burden’ standard, validating various restrictions such as waiting periods
between requesting and performing an abortion, and informed consent that was
designed to dissuade women from seeking an abortion. During the Clinton era, from
1992 onward, the anti-abortion movement coined the term ‘late-term abortion’ or
‘partial-birth abortion’ as a strategy to shock public opinion, arguing that abortions
were being performed with fully developed fetuses very close to birth, as the Roe v.
Wade decision allowed for abortions even in the third trimester for health reasons
or to save the life of the mother. The pro-choice movement countered that 9o%
of abortions were performed within the first trimester, 9% before 20 weeks, and
about 1% after 21 weeks. With increasingly restrictive laws creating more hurdles for
women to access abortions and for clinics to operate, many clinics have closed, and
many women now have to travel hundreds of miles to receive care. One example in
the documentary cites a location in Texas where the nearest clinic is 350 kilometers
away.

Many legal scholars argue that the answer lies in the natural sciences—biology—
requiring only that the law ratify what is established there. However, Sabadell and
Dimoulis (2008, pp. 338-339) contend that, although many authors reference the
biological concept of life, such claims lack biological grounding. Biology describes
the characteristics and functions of specific cells under particular circumstances.
Deciding whether these functions and characteristics correspond to the concept
of protected life does not fall within the scope of biology. For instance, life is also
present in a sperm cell, which may lead to the birth of a human being if a certain
sequence of events occurs. The same applies to a fertilized egg at any stage of
its development. The decision to protect cells as life from a specific stage of
development can only depend on a legal assessment.

Furthermore, it is important to note that no brain activity exists during the initial
weeks of gestation. This creates a contradiction between the (sublegal) criteria of
conception or implantation currently used in Brazil and the criterion adopted by the
legislature to determine the end of life—brain activity. Law No. 9,434, of February
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4, 1997, which regulates the removal of post-mortem organs, establishes brain
death as the temporal criterion, to be confirmed in accordance with procedures
defined by the Federal Medical Council. If the legislature considers that human life
does not exist without brain activity, authorizing the removal of organs from a body
that still has vital functions, how can one argue that a biologically equivalent form
of life is protected within the uterus?

The 1830 Criminal Code did not even consider the act of self-induced abortion
as a crime, but only criminalized the person who performed the abortion on the
pregnant woman.

For a more detailed view of how the issue of abortion has been addressed in
germany since the 1970s from a constitutional perspective, and how solutions and
models have evolved, including after the reunification of germany, refer to Sabadell
& Dimoulis (2008, pp. 332-335).

For a deeper study of the constitutional principle of human dignity, refer to the work
Dignidade da pessoa humana: conteido, trajetorias e metodologia by Daniel Sarmento
(2016). Also noteworthy is the extensive article “Vida digna: direito, ética e ciéncia” by
Carmen Lucia Antunes Rocha (2004, pp. 22 and 26), which does not take a definitive
stance on the issue of abortion but acknowledges the humanity of the embryo while
questioning whether it constitutes a person from a constitutional perspective:

“The embryo is a being. One does not merely ‘exist as’ an embryo. It is. Nor could
its humanity be questioned, as it is undeniable. What is debated is its personality,
meaning its recognition as a person under the law. [...] The right to a dignified
existence also broadens the constitutional understanding of the concept of being,
for there is a being from the moment of conception. However, this alone does not
resolve the grave issue of abortion, as there is an interconnection of existences —
mother and embryo — at the moment of conception and in the immediate period
that follows. What the law needs to resolve — and each legal system addresses it
in its own way, according to the idea of justice embraced by its people — is how
this tapestry of intertwined lives, even physically, should be regarded, cared for,
guaranteed, and respected in their condition of full dignity when circumstances
dictate that one infringes upon or limits the dignity of the other.”

T.N.: The term “depositdrio fiel” is a legal concept in Brazilian law referring to
an individual or entity entrusted with the safekeeping of an asset under a legal
obligation to maintain its integrity and return it in the same condition. The
depositario fiel or custodian is legally responsible for preserving the asset and may
face civil and criminal liability if they fail to do so.

Luigi Ferrajoli (1999, p. 78) asserts that the principle of equality, as proclaimed in
the Declaration of Rights of 1789 and later in all constitutional charters, allows for a
completely different interpretation, despite the symbolic male-centric representation
inits origins. It is understood not as a descriptive thesis but as a normative principle; not
as an assertion, but as a prescription; not in terms of what is, but in terms of what ought
to be. Equality is not a fact but a value—not a statement, but a normative prescription
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precisely because, descriptively, it is recognized that human beings are diverse, and the
aim is to prevent these differences from becoming factors of inequality.

37 The women who prepared for and attended the Vienna Conference carried the
slogan as their rallying cry: “Without women, rights are not human rights.” The
Latin American and Caribbean Committee for the Defense of Women’s Rights
(Cladem), a non-governmental organization, is credited with coining the phrase

38 According to the Ministry of Health, the PAISM (Programa de Assisténcia Integral
a Saude da Mulher or Program for Comprehensive Women’s Health Care) was
developed by the Ministry of Health and presented to the Joint Parliamentary
Commission of Inquiry (CPMI) on the population explosion in 1983. The
discussion predominantly centered on birth control. The Ministry of Health played
a fundamental role, influencing the Federal Government, which took a stance in
favor of the free will of individuals and families regarding decisions about when to
have children, how many to have, and the spacing between them.

This historic document incorporated feminist ideals into comprehensive health
care, holding the Brazilian State accountable for aspects of reproductive health. As
a result, priority actions were defined based on the needs of the female population,
breaking away from the maternal and child care model previously implemented. As
a philosophical and political guideline, PAISM also adopted the guiding principles
of the health reform movement, such as decentralization, hierarchization,
regionalization, equity in care, and social participation. Additionally, it proposed
more equitable relationships between health professionals and women,
emphasizing empowerment, autonomy, and greater control over health, the body,
and life

The program encompassed care at all stages of life, including gynecological and clinical
care, reproductive health (family planning, pregnancy, childbirth, and postpartum
care), and treatment of chronic or acute diseases. The concept of care recognized the
importance of medical attention and the health team while placing significant value on
educational practices as a strategy to foster women’s critical thinking and autonomy.
In 2003, work began on developing the National Policy for Comprehensive
Women’s Health Care - Principles and Guidelines. The women’s health
technical team evaluated the progress and setbacks achieved during the previous
administration. In May 2004, the Ministry of Health launched the “National Policy
for Comprehensive Women’s Health Care - Principles and Guidelines” (Brazil,
2004), built on the SUS (Unified Health System) framework and aligned with the
characteristics of the new health policy.

39 According WHO data, unsafe abortion is the fourth leading cause of maternal
mortality worldwide and the fifth leading cause in Brazil, accounting for 11% of
maternal deaths. According to the Ministry of Health, in 2013, abortion accounted
for 4% of maternal mortality in the country.

40 Art. 124: Aborto provocado pela gestante ou com seu consentimento [Abortion
performed by the pregnant woman or with her consent] (Brazil, 1940).
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Justice luis roberto barroso refers to a passage from Justice Carlos Ayres Britto’s
statement in ADPF54-MC (judgment on 10.20.2004).

Tiburi (2014, p. 165, emphasis added in the original) exposes the relationship
between the criminalization of abortion, which serves more to punish women for
not wanting to be mothers than to protect the life of the embryo: “There are those
who argue that abortion is a matter of the embryo’s ‘life’ and not a matter of the
‘life,” ‘body, or desires of women and of the woman herself. By appealing to the
embryo, they attempt to frame abortion as a general issue rather than one that
pertains to women as historical and political subjects, and to the pregnant woman
as an individual who is not acknowledged in her human singularity, except through
the identity of sanctified maternity in progress. At this point, the anti-abortion
discourse disguises itself as a discourse ‘of the good’ because it claims to defend
‘life,’ while in reality, it virulently targets the potency of female desire, attempting
to control it. In this context, the supposed desire to be a mother is always pitted
against the ‘unthinkable’ desire not to be a mother. The latter is positioned within
moralistic culture as a form of negative impropriety for which women must
be punished (and for which many feel self-inflicted guilt). A woman who does
not wish to be a mother—whether through her outright refusal to procreate, or
because of ignorance, lack of preparation, error, or accident that leads her to need
an abortion—must symbolically pay for her refusal. The anti-abortion discourse
demands this symbolic payment, making it a violent imperative.|

There is no need to even resort to extreme examples of ineffective means. Often, the
ingestion of other medications, whether with the intention to provoke abortion or not,
is mentioned in legal cases, where it cannot be proven that the ingestion of a particular
medication caused the abortion. Sometimes, this is compounded by the woman’s
denial, who states that she took the medication for other purposes, also making it
difficult to prove that the abortion was self-induced, as found in cases analyzed in the
research.

“Lucia had an abortion in her own home after feeling abdominal cramps. She was
undergoing prenatal care and had gone to the doctor days before complaining of
cramps, and was prescribed Buscopan. A neighbor, to whom she called for help
because she was bleeding heavily, called the police. All the testimonies (from the
neighbor, father, and the woman) confirm the story, but the Public Prosecutor’s
Office requested complete medical records from the hospitals she attended. In
addition to submitting the records, the director of the Health Unit was also heard.
The documents confirmed what the witnesses had already reported.”

“Ana is a waitress. She was separated from her partner, who was abusive. He was
violent. She has two children with him. Despite this, they still occasionally met,
and she became pregnant. She reports that he came to her house and they started
fighting, and he became enraged when she told him she was six weeks pregnant.
On that day, he allegedly forced her to swallow a pill, and she began feeling unwell.
After two days, she went to the hospital and had a curettage performed. She said
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that after a few days, he told her the pill was for her blood pressure and that she was
used to taking it, but she doesn’t remember the name and believes that it wasn’t
the medication that caused the abortion. Her ex-husband did not deny that he had
abused her, but he said he didn’t force her to take any medicine or ask her to abort
when he found out she was pregnant, and that she had asked him to get a pill for her
blood pressure. The case was dismissed due to lack of evidence.”

“Cintia was three months pregnant and started feeling ill, so she went to the
gynecologist. She was bleeding, and the doctor prescribed two medications: Buscopan
and Dactil-Ob, along with seven days of rest. However, she experienced another
heavy bleeding episode and went to the bathroom, where the fetus was expelled. She
was taken to the hospital and stated that it was a spontaneous abortion. The doctors
at the hospital asked where the fetus was, which was at her home. The diagnosis
was of undetermined death. The Public Prosecutor’s Office requested the case to be
dismissed.”

“Marcia went to the gynecologist because she was bleeding. She was prescribed
two oinments: Fluconazole and Novaderme. According to medical opinions, these
creams do not cause abortion. Marcia said she didn’t know she was pregnant, had
severe cramps, and was bleeding. She was assisted, bringing the fetus with her. The
case was dismissed.”

See the national study by Madeiro & Diniz (2016) on legal abortion services in
Brazil.

This topic was addressed in an article published in 2007 (MELO, 2007), even before
the merits of ADPF 54 were decided. Here, it is further explored and analyzed how
this ruling might relate to ADPF 442, which seeks to decriminalize abortion up to
the 12th week of gestation and is still pending judgment before the STE.

For an in-depth analysis of the case, refer to Lima (2015): Aborto e Anencefalia:
direitos fundamentais em colisdo.

See, regarding the violation of medical confidentiality in abortion cases, the article
by Melo & Coral (2017): Sigilo Médico e aborto sob a dtica do direito a privacidade
e do direito da a saide reprodutiva [Medical confidentiality and abortion from the
perspective of the right to privacy and the right to reproductive health], which
addresses the topic in depth.

Based on a survey regarding the number of women being prosecuted for abortion in
the state of Sdo Paulo and data provided by the Court itself, 30 cases were selected
in which habeas corpus petitions were filed. For further details, see the publication
30 Habeas Corpus: A vida e o processo de mulheres acusadas da pradtica de aborto em
Sdo Paulo [30 Habeas Corpus: The Life and Trials of Women Accused of Abortion
in S3o Paulo] (Public Defender’s Office of the State of S3o Paulo, 2018).

The author defended her doctoral thesis in 1997 at the Department of Sociology
of the Faculty of Philosophy, Languages, and Social Sciences at the University of
Sdo Paulo. The thesis focused on the topic of abortion and was titled Cidadania
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de Corpo inteiro: Discursos sobre aborto em numero e género [Full-Body Citizenship:
Discourses on Abortion in Numbers and Gender].

In this regard, Carmen Hein de Campos and Salo de Carvalho (2011, p. 150), in
the article Tensoes Atuais entre a Criminologia Feminista e a Criminologia Critica:
A experiéncia brasileira [Tensions Between Feminist Criminology and Critical
Criminology: The Brazilian Experience], argue that acts of violence against women
are, in most cases, encompassed within what criminal law and criminology define
as traditional criminality. These acts involve tangible harm committed by and
against real individuals, affecting concrete legal interests such as life, physical
integrity, and sexual freedom. As such, they fall within the scope of actions that
alternative criminal policies — stemming from critical criminology and currently
associated with minimal criminal law or guarantees-based approaches — consider
legitimate grounds for criminalization.

Part of this section has already been the subject of reflections, initially formulated in
the article: A Criminilizagdo do Feminicidio no Brasil, Direitos Humanos das Muheres,
Principio da Proporcionalidade e Direito Penal Minimo [The Criminalization of
Femicide in Brazil, Women’s Human Rights, the Principle of Proportionality, and
the Minimum Criminal Law]. Here, the topic is further explored and revised (Melo,
2018).

an article published in the folha de sdo paulo newspaper, titled idioma e facilidade
de acesso atraem brasileiras para abortar em portugal [language and ease of access
attract Brazilian women to abort in portugal] (miranda, 2018), shows that Brazilian
women have been traveling to portugal to have abortions in that country, which has
been legal for more than a decade. statistics from the ministry of health registered
379 Brazilian women (residents or not) having an abortion in 2016 (out of a total of
15,416 in the country), 441 in 2015, and 423 in 2014, the first year when the statistics
were recorded by nationality. that is, since 2014, nearly one Brazilian woman
per day has been undergoing an abortion in portugal. foreign women residing
there can have the abortion for free in the public healthcare system, while non-
residents have to pay around 570 euros (with general anesthesia) or 500 euros (with
medication). since abortion was legalized, portugal has completely eliminated
maternal mortality related to abortion procedures.

Regarding the principle of proportionality, see Virgilio Afonso da Silva: “O
proporcional e o razodvel” (2002); Humberto Avila: “A distingdo entre os principios e
regras e a redefinigdo do dever de proporcionalidade” (2001). There is a differentiation
between these authors: Silva demands a more rigorous conceptual approach,
referring to the “rule of proportionality,” while other authors, like Guerra (2002),
label it as the principle of proportionality, which also happens in judicial decisions.
In other words, the principle of proportionality is frequently mentioned, and
sometimes even reasonableness. The rule of proportionality, as presented by Silva,
requires the examination of necessity, adequacy, and proportionality in the strict
sense.
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Part of what is developed in this section has already been addressed in previously
published works and is revisited and revised here to further explore the relationship
between the international human rights protection system and the obligation to
decriminalize abortion in Brazil, as derived from the recommendations of this
system.

Such is the case that, in the United States of America, discriminatory laws
regarding a citizen’s race still prevail in many states, even with the endorsement of
the Supreme Court of that country, while similar human rights violations occurred
in the Stalinist USSR. This leads one to think that the adoption of equality as a
principle, in a certain sense, had a merely rhetorical meaning.

Adopted and proclaimed by Resolution 217 A (III) of the United Nations General
Assembly, on December 10, 1948.

Articles IV, V and XII1/1, respectively.

SeeJ. A. Lindgren Alves (1994, p. 57).

Elizabeth A. H. Abi-Mershed and Denise L. Gilman (1997, p. 173) observed that
the seven members of the Inter-American Commission on Human Rights are
collectively mandated to represent all OAS member states. However, in the 37 years
since its creation, only three women have been elected as members. Regarding
the Inter-American Court of Human Rights, established in 1979, only one woman
has served as a judge. Similarly, Lauren Gilbert (1997, p. 177) notes that the Inter-
American Commission of Women, the body responsible for women’s welfare
within the OAS structure, plays a very limited role. This limitation stems, in part,
from the fact that it lacks the same powers as the IACHR to receive complaints,
conduct investigations, publish reports, make recommendations to member states,
or even refer cases to the Inter-American Court, as also highlighted by Elizabeth A.
H. Abi-Mershed and Denise L. Gilman (1997, p. 157).

Intheirwork, Pimentel and Gregorut (2018) refer to this process as the Humanizagéo
do Direito Internacional [Humanization of International Law| and discuss, in
depth, the General Recommendations of the UN Human Rights Committees and
their crucial role in the authorized interpretation of international law norms.

See, regarding the incompatibility of the criminalization of self-induced abortion
and abortion performed by a third party with the consent of the pregnant woman
with the system of protection of women’s human rights: José Henrique Torres
(2015, p. 76-77) in Aborto e Constituigdo.

CEDAW/C/BRA/CO/7. Concluding Observations of the Committee on the
Elimination of Discrimination against Women - Brazil. 1. The Committee reviewed
Brazil’s seventh periodic report (CEDAW/C/BRA/7) during its 1026th and 1027th
meetings, held on February 17, 2012 (see CEDAW/C/SR.1026 and 1027). The list of
issues and questions raised by the Committee is available in document CEDAW/C/
BRA/Q/7, and Brazil’s responses can be found in CEDAW/C/BRA/Q/7/Add.1.
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